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would not willingly have been made plaintiffs to it. We there-
foro must allow the appeal, set aside the decree, and, as the case
has been decided on a preliminary point, we remand it wnder
section 562 of the Code of Civil Procedure to the lower Court,
to be replaced on the file of pending cases under its original
number in the register, for the determination of the issues which
have been left undecided. The costs of this appeal must abide

the event. :
Appeal desreed and cruse remanded.

Before Mr. Justice Knox end Mr. Justice Blair.
PITAM MAL (Derexpaxt) o SADIG ALI (Poatxrirs) Axp SUGHRA
FATIMA AND ormERS (DEPENDANTS.)*
dward—Appeal froin decres based on an qward—~Civil Procedurs Qoda,
section 506" AlL Zhe parties to the suit”’

Held that the words “all the parlics to a suit” in ssction 506 of the
Codo of Civil Procedure rofer to the suceseding swords of the sam? scgtion
“guny matbor in difference botwosn them in th: euit,”” anl would not neces-
sarily include partics who mever pub in any app2aranss in th: Court, and
between whom and any of bho parsies to the submission thare was not in fact

. any mabtor in difference in the sait. Deo Nandan v. Bhirgw Rai (1).

Tris was a suit for sale upon a mortgage. During the pen-
dency of the suit the plaintiff and the avswering defendants
agreed to refer the matters in dispute between thom to arbitration.
An award was pronounced. Subsequently one of the defendants
raised objections to the award, but those objections were dis-
allowed, the Court of fivst instance holding that it was sufficient
thaPthe plaintiff and the answering defendants who had entered
an appearance werc pariies to the submission, and that it was
not uecessary to join those of the defeudants who had never
appeared in Court at all.  The award was made a rule of Court,
and a decree passed thereon. Against this decree the objecting
defendant appealed to the District Judge. His appeal was dis-
missed, and he again appealed to the High Coust, raising his for-
mer objection that the arbitration was invalid, and the consequent
award illogal because all the parties to the sait did not consent to
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refer the malter in difference to arbitration ; and a further ground
that the Court of first instance had acted illegally in refusing
the appellant’s application to summon two of the arbitrators.

Maulvi Ghulam Mujtaba (for whom Maulvi Muhammad
Ishag ), for the appellant.

Pandit Moti Lal Nehru (for whom Pandit Tej Bahadur
Sapru), for the respondents.

Krox and Brair, JJ.—A preliminary objection has been
raised to the hearing of this appeal, namely, thai inasmuck as the
decres is in accordance with the award, no appeal lies. In
answer to this, two points have been taken, The first is, that
inasmuch as all the parties to {he suit did not join in the sub-
mission, there was no award which eould be made the award of the
Court ; and the second, that the Court before which the award
came in the first instance, refused to summon two of the arbitrators
in accordance with a request made by Seth Pitam Mal, and so there
was no judicial determination, and therefore an appeal lies, In
support of the first our attention was called to the case of Deo
Nundan v, Bhirgu Rai (1), The case therein st out does not
appear to have been reported in the Indian Law Reports. At
first sight this case docs seem to be in support of the contention
raised, but we prefer to Lold that the words “all the parties to the
suit” mentioned in section 508, Civil Procedure Code, must refer
to the succeeding words, ““any matter in difference between them
in the suit.” In this case the parsons who were nob parties to the
award never put in any appearance in the Court, and so far as we
can discoyer, there was not any matter in difference between them
and any other of the persons who submitted the matter, in differ-
ence between them to arbitration. There is a distinction between
¢ all parties to a’suit” and “ all the parties to o suit,” and the werds
used in section 506 of the Code of Civil Procedure are ““all the
parties to a suit.””, It has been held by the Caleutta High Court
that this section refers to all the parties to a suit who are interest-
ed. This appears to us to be‘the proper interpretation. As
regards the second point, we are not prepared to hold that simply
because two persons were not summoned, there wag no judicial
determination by the Court. There is the judgment by the Court

(1) Weekly Notos, 1887, p. 215.
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which is a judicial determination. There may have been some
irregularities preceding it, but what we have really to remember
is that, if the decree is in accordance with the award no appeal
lies except in so far as the decree is in excess of, or not in accord-
ance with, the award, There was an award, and no plea hasg
been argued before us that the decree was in excess of, or was
not in accordance with, the award. The preliminary dbjection
taken prevails, and this appeal is dismissed with costs.
Appeal dismissed.
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Before Sir Johu Stanley, Enight, Chisf Justice, and Mr. Jusiice Burkitt.
SYSDA BIBI Axp ANoTHER (PLAINTIFFS} o. MUGHAL JAN A¥D 0THERS
(DEFENDANTS).¥
Muhammaday law—Shics—Waqf~—Invalid waq f~Condition suspending
operation of waqf-namzh-~Condition that waqfnamael should not iaka

¢ffect until registration.

Accordiug to the Shialaw it is one of the essential conditions precodont to
the validity of a waqf that ib should not be rendered contingent upon any
future event, whether such évent is likely or pessible to oecur, or even when
it is cortain to occur, such as the beginning of the next menth, or the occur-
rence of the death of the waqf.

Ienes where s Muhammadan of the Shia sect executed a wagf-namaly in

which it was provided that * this deed of waqf shall come into force from the
date of its registration, no one shall heat liberty to take any objection, ete.,”
it was keld that this condition was repugnant to the docirine of the Shia
law and the waqf was invalid, Agha 415 Khan v. Altaf Husain Khan (1)
rcfgm'cd to.

Tnr fcts of this ease ave fully stated in the judgment of the
Clourt.

lants.

Mre. W. M. Colvi#, the Hon'ble Mr, Conlan and Pandit

Sundar Lal, for the respondents.

SranLEy, CJ. and Borkrrr, J.—This is an appeal from
a decree of the Subordinate Judge of Jaunpur in a suit brought
by the plaintiff for the recovery of the property of the late Syed
Hasan Ali by right of inheritance, and for a declaration that a

Messes. Abdul Reoof and Karamat Husain, for the appel-

# First Appenl No. 300 of 1898 from a deeree of Monlvi Muhommad Abdul

Ghafur, Subordinate Judge of Jaunpur, datéd the 8th September 1898,
(1) (1892) L. L. R, 14 AL, 420,
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