
1898 Before Sir JoTin Sfanletj  ̂ Knighi, CU ef JnHfce, and Mr. JuttUce BurHtt,
January 15. DUUQA SINGU fPLAlNTiPP) v. BISHESHAE DAYAL And otuBus

(Dbfbvbants).'*
Fre-empiion— Wajih-ul-arz—Sale n f zn-minAari share aytd appurienances—

Indicjo faotorif not appurtenant— Court fee—A ct No. V II  o f  1870
(Court Feex A ct), section. 7, nuh-necfion V fb j^ L a n d — Valuation o f
guit—Limitation— Ciiiil Procedure Code, section 54.
"When a Court tises a time nudor danse fa) or fb) of section 54 of the 

Co3e of CItU Proeedure, if; must be a time within Hmitation, and section 54 
does not give a Court any power to extend tlio ordinarily prescribed period 
of limitation for suits. Jainti Prasad v. Baclm Singh (1) followed. Moti 
Sahu V. Chhatri Bas (2) referred to.

Oq thg aala of a share in zamiadari property, buildings, such as indigo 
factories, will not ordinarily piss to the vendee along with the z:imindari 
sliare sold, unless there is disiinct evidence of the user of such buildings as 
pirt imd parcel of, or as appurtenant to, the zimind.iri. Ahu Eamn v. 
Eamzan AH  (3), Bankey Lai v. Bamodar Da>s (4; and Salig Mam v. Deli 
Far shad (5) referred to.

The terra '• luod ” as used in tho Court Peos Act, 1870, does not inclnda 
buildings. A cljiim, therefore, for pre-emption of an indigo factory, allhough 
the site of the factory mnybaland payiugr revenue to Government, must be 
valued, and court fees piid thereon, according to the value of the buildings 
constituting the factory, and Bot according to the value of the site. Such 
buildings as constitute an indigo factory would fall within the meaning of the 
term houses’* as used in the Court Fees A6t.

T he facts o f  this case are fully stated in the judgment o f the 
Court.

Pandit S%ndar Lai and Pandit Moti Lai Nehru, for the 
appellant.

Mr. A. E. Byves, Babii Jogindro Nath Chaudhri^md 

Maulvi Ghulam Mujtaha, for the respondents.
St a n le y , C.J. and B u b k it t , J.— Tlils is an appeal from 

a decree o f  the Subordinate Judge of Aligarh dismisiing the 
plaintiff’s claim.

The claim was made by the plaintiff as a co-sharer for pre­
emption o f  15 'biswiis zamindari propeity o f  manza God ha, 
consisting o f  the thoka o f Gokul Singh and Hira Singh, each 
compi’ising 7| biowas, an indigo factoly, and the wells, buildings

* Birst Appeal No. 301 of 1898 from a decree of Maulvi Ahmad All Khan» 
Subordinate Judge of Meorut, dated the 14th September 1898.

(1) (1892) I. L. B., 15 All., 65. (8) (1882) I. L. K , 4 All., 381.
(2) (1892) I. L. E., 19 Calc., 780. (4) Weekly Notes, 1900, p. 81.

(5) (18T4) 7 N..W . P. H. C. Rep., 38.
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aud apparatus apperi;aining to it in tliok Gokul Siiigli, the share 
in anoJier indigo fa .tor/ occupying one pakka bigba find one 
bi-swa o f  land, a grove measuring 6 pn.kka bigaaa an 1 15 biswas, 
houses and shops, etc., and all rigats in respect o f  the property 
upon payment o f Es. 45,500, or such other sum as the Court 
might ndjudge to be the umonnt o f  the consideration which was 
paid by the defendant vendee. The claim is based,upon a 
custom of pre-emption which is thus described in the wajib-ul- 
a r z l i v e r y  proprietor has powar to transfer his share, bat 
he shall first offer it to a near sharer, and on his refusal, to 
another pattidar. I f  no one in the village be willing to take it, 
he shall transfer it to any psrsaa he may like, but should any 
person allege a fictitious price to deprive a pre-emptor o f his 
right, the matter shall be decided by a reference to arbitra'iioii 
or by order o f  the Court.”  In the plaint the suit is valued for 
the purpo'^es o f  jurisdiction at Rs. 45^5 0̂, and for the purposes 
o f  the Court fee the value o f the property is stated as follow?, 
namely, Rs. 7,521-0-S, five time-s of Ra. l,50i-3-4j the annual 
amount mentioned in the record o f  rights  ̂ (by w!iich is clearly 
meant the annual ravenue Rs. 147-0-S) the arr ears o f  rent due 
by tenants, R i. 6,339»0-4, the estimated value o f both the inligo 
factories and the gar'ii, and Rs. 1,200, the estimated value of the 
grove, total Rs. 15,258-9.

In her written statement Bibi Hamid-un-nissa, the vendee, 
alleged that the Court fee paid by the plaintiff was incorrect, and 
thaf th'̂  value of the suit statGvd by him was wrong ; also she 
alleged that the plaintiff ha'i not in any event any right o f  pre- 
empji)u in regard to the indigo factories, the h)U'ie3, tiia gi'fvva 
and the shops, etc., also f.hat the va'lne o f the Indigo factories and 
the houses etc., as stated by the plaintiff was wrong and 
excessive, and that the sale was made at the price o f Rs. 55,500, 
and that too after the plaintiff was requeste 1 to purchase the pro- 

' perty and had refused to do so,aud that so he had list his right 
o f  pre-emption. The defendant vendees in their written state­
ment say that the real price o f  the property was Rs. 55,500,

The following issues were settled at the trial
(1) Has sufficient stamp duty been paid ?
(2) Is the claim barred by tim •
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1S98 (3) Was the î alo in favour o f the vendee concluded after the
plaiutiff^s refusal to purcha-e ?

(4) "Wliafc was tlie sale coiisideratiou actually paid ?
The CoDi’tj after roeording the evidence o f the plaini-iff’s wiN 

iiessesj found that the .sum p iid .for Caurl; fees was insufficientj 
and by order of the 20th o f  June, 1836, direoted that the 
defioienoy should be made .good by the folIowlDg day, .Tliis 
order was complied with by the plaintiff and. the defiqieacy paid. 
It wus the value "which the' Court placed npoB one o f the indigo 
factories which wo Hnall tomi ilie new indigo faotory ~whi.ili 
necessitated the payment o f  au additional Court fee. The suit was 
instituted on the 23rd o f September, 1897, within the period of 
limitation, but the payment o f the deficiency in stamp duty was 
made beyond the period o f limitation, so that if the latter date is 
to be taken as the date o f the institution o f the suit, the claim 
would be statute-barred according to a ruling o f a Full Eeneh of 
this Court. When a Court fixes a time under clause (a )  or clause 
(h)  of seolion 54 o f  the Code o f Civil Procedure, it has been held 
that ife roust be a time within limitation, and section Bi does not 
give a Court any power to extend the ordinarily prescribed period 
o f limitation for suits; Jaiiiti Prasad v. Bach-w Singh (1). This 
decision has not been folloM’ed in the Calcutta High Court in the 
ease o f Moti SaMb v. Ghhntri Dm  (2). In that case it was hell 
by Priusep and Banerji, JJ.j that tiie date o f  the institution o f a 
suit should be reck on ed from the date o f  the presentation o f the 
plaint, and not from the date on which the requisite Courirfees 
are subsequently paid so as to make it admissible as a plaint. 
Whatever our individual views may bo upon this subject we are 
bound to follow the decision o f a Full Bench o f  this Court. The 
learned Subordinate Judge in this case, in his judgment aftk’ a 
review of the evidence, found that the plaint was insufficiently 
stamped at the date on which it was presented, and that the 
additional stamp duty ordered to^be paid, and paid by the appel­
lant was not paid within the period o f  limitation, and so that the 
plaint was originally invalid, and only became valid after the suit 
bad become barred by limitation. Upon this finding he dis­
missed the plaintiff’s claim. The only ground of appeal which 

(1) (1892) I. L. K., IS All,- i‘5. (2) (1892) 1 . L. R., 10 Gak., fSO,
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lias been sispporfol bofore 113 bj the lefruad advocate for the 
appellant is t’iiit the pLiiofc w.is all nlaug S'lffi -ientl/ sta’iiptid, 
aii’l tliat the Cuurt belasv erroil in i'Og:u\I to the b.tsis upon whicli 
tb3 valu:il.ian for the purp wes of the Coai': F̂ses Ayfc ougat to be 
made. His coiitGiitiou is that tlie e.itii'e subjttvJt-tn.itUir of the 
Biiit was Land fayinrj (m m ial v&venm to Gavcrnment within 
the meaning of seotioii 7, p-.iraguapk 5(b) of tlie Coari; Fees Act, 
and that ijuder this section the aniaoat at which the ’pbiintiif 
was boimd to value the relief sought by him was fiv’s times the 
revenue payable to Ĝ vermuant, an;l no more. It is adtuitt̂ d 
that the revanue is not permsiiiontly settled, so ihat if the pro* 
party, the siibj3Qt-ra Utef of tlio suit, only oompriied laiii witfiiii 
the maanins? of the seation of the Gjuvu Feas Aet above maii« 
tioned, the suit apparently suifiinently value.! by the phiin- 
tiff. The plaintiff, it is to be observe;!, chiioiecl a righfc to 
pre-empi; the new indigo fjiofeory np'l the bii.kling”, etc., appfir- 
taining to it and also a share in another indigo factory, a gar hi 
(fort) and a throve, and the coutention of the respondcnfcs is tĥ t 
thcss properties are separate and dlstiuct from, and would not 
pass as apjHirtenant to, the zamindari property, and al3o.,iJb.at 
the factories are not land, as this expression is used iu the OourS 
Fees Act, but bouses, and' sfiduld have b̂ en valued as hou=es 
for the pm’poseV of the Act j that, a matter of foot, the 
new faeiory was chiimeil by the plaintiff independently of, 
and as distinct from the zamindari property, and, tliat conse* 
quef.tly the plaintiff was bound to vahie these properlies, as he 
in fact purported to do, at their mirket value, and that as he 
undervalued them, bis plaint was in the first instynce invalid, 
and only became vail I when the deficiency in the Court fees 
was* made good, at w[uo*h time the i=uU was statute-barred. I t  
appears from the plaint that the plaintiff bimself valued the 
^factories, the fort, and the grove separately from the revenue- 
paying property, and paid C )]irfc fees in respect o f  these pro­
perties. He valued, as we have mentioned, the,indigo factories 
at Rs. 6,339-0-4 and the grove at Es. 1,200, but ihe Subordinate 
Judge found that the old indigo factory was wotth Rs. 400, tbafc 
the grove was worth Rs. 2,000, and that the new indigo faafory 
was worth Bsi 10,000. Oa the part o f  the plaintiff it is adipitl^i;
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that ]ie claimed a rig’lit to pre-empt the entire new indigo factory 
and not merely a share in it. The case made by his learned 
advocate is that the pUiintiff^s claim was for pre-emption of a 
share o f  the zamindari property consisting o f  the two thoks 
of Gokul Singh and Hira Singh, and whatever appertained to 
this share, and nothing else, and that the indigo fauforicf ,̂ fort 
and grove form part o f  the zaruindari proj)erty and passed as 
appurtenant to it, and that the sites o f  the factories yvere, under 
the snbsisting laud settlement, actually charged with and paying 
annual revenne to Government, and so the subject-matter o f the 
suit was entirely land within the meaning o f section 7, para. 5fh), 
and noi- houses, ^flie woi'i ‘ 4 a n d ”  as used in the Court F-.es 
Act, it is contended on behalf o f the plaintiff, includes everything 
upon the land, such as groves, houses, factories, etc. I f  this con­
tention be well-founded, then, instead o f  having paid insufficient 
Court fee on the presentation o f his phnnt, the plaintiff piid an 
excessive amount. The fact that in his plaint the plaintiff liim- 
self set a separate value and paid Court fees upon the factories, 
fort and grove is not consistent with the suggestion that his claim 
was only in respect o f  the z-imiudari property. But let us for 
the moment pass over this incousisfceo y , and consider, in the 
first place, whether or not, as a matter o f fact, the factories, etc., 
would pass as being appurtenant to the zamindari. From the 
language o f  the deed o f  sale of the 12th o f  October 1896, made 
in favour o f the defendant, Bibi Haraid-un-nissa, and also the 
land settlement record which we have inspected, it is clear'^hat 
the factories, fort and grove in question were within the area 
o f  the two thoks, and were conveyed to her along with the 15 
biswas zamindari share. The deed purports to convey the 15 
biswas zamindari share constituting the tw£> thoks, together with 
an indigo factory situate on a specified piece o f  laud, that is the 
new indigo factory, and a share in another indigo factory, also 
described: as to its situation, alsp a garhi or fortress, grove, etc., 
and all the interest and adventitious rights appertaining to or 
existing in the said share, etc., including the arrears o f  rent due 
by. the tenants. The factories, fort and grove were conveyed 
apparently as being appurtenant to the 15 biswas aamindari share 
puuoliased by this defendant
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It IS said, however, on the pnrt o f  the respondents that a fac­
tory, for? jtnd grove cannot be regitled as part ainl parcel of, o? 
as uppnrtenaDt to u zamiiidari, and wonltl not pass as such, so that 
the right o f pre-emption did not attach to them, but that inas­
much as the plaintiff in his plinnt claimed the right to pre-empt 
them, he was bound to pay Court ft'es in respect of them, to be 
computed according to their market value under sub-section fej, 
para. 6 of $ectioa 7. The case of Abu Hasan v. Raim an AH 
(1) was relied on on behalf o f the appellant. In this case it was 
held that a killa (fort) passed to a purchaser o f  the rights and 
interests ia a village o f one Kadir Ali Khan a zamindar. Kadir 
Ali Khan had purchased a village, and with It the killa, soma 
3U years before the suit was instituted. The killa h.id always 
been occupied by him aud his family as a residence, and, it was 
held, would seem to have belonged to him qud zamindar, and 
that as the zamiudari rights and iuiei’ests were brought to sale 
in 1873, and p'lrjha.-ed by the plaintiff, the presumpiion was 
thai the killa was included, lu.dess there was anything to show 
that it was excluded expressly or by implication, as to which 
there was no evidence. This decision does not far advance the 
plaintiff’s case, inasmuch as it was based on the fact that the killa 
was occupied by the former owner qud zamindar as a dwelling- 
liouse. In the present case there is no evidence to show and it is 
most unlikely, that the indigo factories were held by the owner 
gud zamindar. The case o f Banke Lai v. Damodar Das (2) was 
alst^relied on by the plaintiff’s advocate. In this case the late 
Sir Arthur Stracliey, Chief Justice, held that certain kothis 
or hoU'Cs and out-house^, which were iaoliidad iti the area o f 
zamiiularl j)rop?rty, pi'^sed upon an exeouti.jn sale to a purchaser 
o f the rights and liiture ts o f  the zamindar in a villagie. The 
kothid had been specifically mentioned in the application for exe­
cution and ia the warrant o f  attachment, and were found by the 
Court to have been actually attjpched. The learned Chief Jus­
tice held that, in the absence o f  evidence to the contrary, a kothi 
or other building situate within a zamindari area ia included in, 
and passes with, the aamindari j that no doubt the contrary 
may be sbown by evidencej that is to sajj evidence o f  the 

(1) (1882) I. L. B., 4 All., 381. (2) Weekly Hotes, 1900, p, %
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1898 CH’CUnistanoes cnniiertel wifii tlie acq’iisition̂  (’onstrnotion oi* nsei* 
of the buil.ling, from wliiolj ir may properly be infHi’red thtit they 
are not tippurteii;iiKJt‘S o f the ziimindiiri, but have been &o severed 
or held so separately from it aa to form a separuto and di.s;incfc 
property o f ihe zaniiudar. In that case there was uo evidence 
to siiow lor what purpose or ia what manner either o f  the kothis 
was used at any tiiua up to the sale. In the case before us such 
cannot be said, so far at least as regirdi the new indigo factory^ 
for it, admittedly was, an d  is, used a .3 a faofory, and was conveyed 
ia its entirety as snch to the respondent BibI Huoiid-mi-nissa, 
It w:is apparently treated as being sf'parate and distinct from the 
zamiiidari property, in which the vendor had only a share. On 
behalf of the respondeuts the case o f iSuli,g Bam  v. Debi Parshad 
(1) was strongly relisd on as sliowitig that a right o f  pre-emption 
does not extend to a factory, bii:igal<nv or garden tituate on the 
hind (fomprised in a thok. In that case the claim wasj based on a 
elauae in the wajib-iil-arz w’lich was as foliow-i Every share” 
holder U at iiber.y to transfer by sale or mortgage his own share 
or the Lmd app;'rt:ii ling thereto/' A  Division Boneh, consisting 
of Tinnier and BroIhnri% JJ., held that the right o f pre-emption 
was only intendad to extend to the ordiuary rights o f a zamindar 
in the vilhige, and to suoh buildings in the village as are held 
ordhnarily with such <samindari rights^ and, that it does not 
extend to such properties, as fo r  instance a fa m ily  residence 
or an indigo factofy. A  bungalow and garden were aocord- 
Ingly excluded from the claim for pre-emption. Upon the ĉfc3 
di-̂ iilose 1 in the prese:it oiae we are ii-iable to disaover any grounds 
for holding fhit the new iiidigD factocy, which was purchased by 
Bihi H imid-im-ni'Sa, t’orra'id any part of the zamindari property, 
or that it pas-ied to her us S'.ich, or as appnFtenant th ereto. Upon 
this qne-tion wn cannot ar'cede to the argument which hâ  been 
advanced on behalf of fhe appellant.

We now coQiG to the roinaiping poi'tion o f  thn argum-^nt o f  
the learned advocate. His oonteution is, that the sites o f  the 
faotorie.s being assos'-ed and charge ible with Governm?nt revenue, 
as appears to be the case, the land upon whioh the factories stand 
with the factories upon it are, for the purposes o f the Court Fees

7K.«W . P. H. C. Sep., 38.
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Act^ to be treated as laud mercl^^ and valued as sucli undei’ 
sub-section (h), para. 5 o f section 7, and not also imdor sub-seo- 
tion (e) o f the so.me section. It becomes necessary for the deter­
mination o f this question to considei' the meaning aud siguificance 
o f the word “  laud/^ and the word house,̂  as used in the Court 
Fees Act. The word “  land ”  iu its wider sigaification would-no 
doubt include not only the surface o f the ground, but also every 
thing on or under it, for m jus est soL%m ejm  est usque ad 
G cduin . W e are not aware that there is any defiaifcion o f the 
word ^Ma ndas  used in the statutes iu this country suob as is 
found ill the English statute 13 and l i  V ie., Cap. X X I ,  section4. 
In the Court Fees Act the word would seem to be used in a res­
tricted sense, for the Act provides a distinct mode o f  ascertaiaing 
the amount at which relief should be valued according as the 
subject-matter of the suit is land, or houses or gardens. I f  the 
Bubject-uiatter of the suit is land, there are two modes o f compute 
ing the Court fee acoording as the land is revenue-payiiig or not, 
and if it bo a house or garden another and distinct mode o f  com­
putation is provided. The word “ land ”  appears to be used in the 
scotion in contradistinction to houses or gardens. In suits, sticli 
as the present suit, to enforco a right o f  pre-emption, the compu­
tation U directed to be made in accordance with tJie value of the 
land, houses or gardens, in respect o f which the riglit is claimed, 
such v a k iG  to bo coraputod in the modes subsequently prescribed. 
Ko\g in this case tlie plaintiff admittedly claims the right of 
pre-emption o f  tlie whole o f one indigo factory as also a share in 
another. W e may exclude from our consideration the old flxctory, 
which is in ruins and o f little or no value. It was the amount, 
nam-ely, E,s. 10,000,at which the new factory was valued, which 
necessitated the payment o f  the additional Court fee. This fac­
tory, it is contended, and w q  think rightly, should haye been 
valued according to its marked value as coming within the mean­
ing of the term houses as used i& the Court Fees Act. It was 
not suggested on the part o f  the appellant that the word “  house’  ̂
as used iu that Act was not sufficiently compiehensive so as to 
include an indigo factory, and we do n #  think that such a con­
tention, i f  it had been raised, woul dhave been tenable. Substan­
tial and permanent buildings, such as constiiiite a factory, clearly,;
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}̂\rQ think, come within the meauing of the expression “  houses.’  ̂
In the present cr.se the new indigo factory was built subsequently 
to the date o f the last settlement of the lands in dispute, and the 
site of it is assessed with Government revenue  ̂ but this coinci­
dence cannot, we think, be regarded in determining the true 
meaning of tlie section of the Court Fees Act to which we have 
refeEred*. The substantial subject-mattcr o f the suit, so far as 
regards the new indigo foetory, was not the site o f the f\ictory, 
but the fectory itself. I f  the subject-matter o f  the suit had 
been the new indigo factorj'' alone, it seems to us that it could 
not reasonably have been argued that the Gonrfc fee was to be 
computed according to the amount of revenue payable to GoV"< 
eminent in respect of the site, and not according to the market 
value of the buildings, &c.

We are o f  opinion for these reasons that tlie plaintiff, 
when he claimed in his plaint a right to pre-empt the new indigo 
factory, was bound to value it according to its market value for 
the purposes of the Court fee, as in fact; he did purport to do. 
Unfortunately he undervalued it and must take the consequences. 
The case is no doubt a hard one upon him, for he paid the addi­
tional Court fee which was required of him only to find that his
suit was statute-barred.
the appeal witli cost.̂ .

We must, for these reasons, dismiss

Ajrpeal cUsmissccL

1898 
Jamari/ IG.

Before Sir John Juiighi, Chief Jusfioe, and Mr. Jusiiop 'liUrhilL
nUil SINGir AND another (rLA.iN'L’m?s) 1). NAWAL SINOII

AKI) O'l’ ilEUS (I)EHENTiAWTg) *

Tcirlies to unit—Fraolioe— Suit lij .vorafi only o f  several ^Tcrsons entitle^ lo 
sue, i?t.e olliers 'being joined as co-iefenclanis,

WbevG out o f several persons wlio apparently had a rigljt to l>nng a sviit 
as co-plaiutifia, som(? only appeared as plaintiffs and joined tlie othoi-s as co- 
dcfundauts. Seld that the suit ought not to have been dismisged merely 
because the plaintiffs failed to show ffiiat tho persons whom they joined as 
co-dof*3adants refused to appear with them as plaintiffs. Tyari Mohun JSose 
V. Keclar Nath 22oy (1) followed. Z>warlca NatJ/, M ider  v. Tara JProsumia 
Moff (2) referred to.

_ * Eii’st Appeal J(o. 305 of 1898 from a decree o f Pandit lia,] Nath Sahib,
SuDorainate Judge of Mainpuri, dated the 29th September ISDS!

(1) (1899) I, L. 11., 20 Calc., 409. (8) (1889) 1 . J l . ,  Calc., IGO.


