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Against this order the plaintiff applied in revision to the Dis-

triet Julge, who, bzing of opinion that the view taken by the -

Judge of the Court of Swmall Causes was incorrest, referred the
question to the Iigh Court.

The follpwing opinion was pronoancad t—

X yox and Brarg, JJ.—Unfartunately wo have not had the
benefit of any argumsnt addressed to us, nor of any authorities
cited bafore us, The only pap:r we had before us is the refer-
ence madé by the Iearned District Julge. We hold that the suit
as instituted was not a snit which fell within the purview of
clase (18) of the second schedule to the Provincial Small Cause
Court’s Act, and it was a suit, go far as this matter is concerned,
not excepted from the ecognizance of the Court of Small Canses.

This is cur answer fo the reference.

APPELLATE CIVIL.

Before Sir Johi Stanley, Knight, Chief Justice, and Mr. Jusiice Burkitt,
ADHAR SINGH (Praixerrr) o. SHED PRASAD AND oTHERS
(DEYE¥DANTS).#

Civil Procednre Code, seclion 2bh—Sale in esecution of decreswCompromise
—8uit to sef aside compromise and sale.

In execution of o money decree tho dacree-holdars atbached sud brought to
gale tho interest of their ju:l?ment-d;bbor in a cortain villags, and themsslves
purchased ik An objeetion to the sale was raised by the judgment debtor, and
while such objeetion was pending, the julgmsni-dabtor’s son is suid to have
entered into o compromise, whereby it was ageced that the decree-holders
should take the village in full satisfaction of their deerce, though it had, in
fact, been sold, for only about three-quarters of the decretal amount, and that
the sale should be confirmed on those terms. ‘

* The judgment-debtor subsequently filed s suit against the decree-holders,

- asking for a deelavation that the said compromise and the confirmation of sale

wore eollusive and invalid, and were null and void, ang ineffectual as against
the plaintiff.

Heald, that sneh a snib was barrgd by the operation of section 244 of the
Code of Civil Procedure. Prosunno Coomar Banyal v. Kasi Das Sanyal
(1) referred to.

*® Tirst Appeal No. 200 of 1818 from a decres of Babu Bipin Behari
gdukerji, Additional Subordinate Judge of Cawnpore, duted the 18th Ociober
8 ., '

b

(1) (1892) L. R, 19 1. A, 166,
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Tuu facts of this case sufficiently appear from the judgment
of the Court.

Babu Jogindro Nath Chaudhri, for the appellant.

Pandit Sundar Lal, (for whom Babu Durgz Charan
Bawerj ), for the respondents.

StaxLeY, C. J., and Bungrer, J—This is an appeal from a
decree of the Subordinate Judze of Cawupore dismissing the
plaintiff’s suit, which was brought to have it declared that certain
proceedings, relating to a comprowmise and the coufirmation of
the sale of property known as mauza Bahripur, were collusive
and invalid, and were taken without any authority on the part of
the plaintiff, and that the sale should be set aside. The defend-
ants in the suit are decrce-holders, who obtained a simple
money decree against the plaintitf, and in execution attached
and purchased at an auction the plaintiff’s interest in the
lands in question, An objection to the sale was raised by the
judgment-debtor on the grounds of irregularity in the conduet
and publication of the sale. Whilst these proccedings were
pending, the judgment-debtor’s son, Bijai Singly, is alleged to have
entered into a compromise with the decrce-holders whereby it
was arranged that the desrec holders should take the village in
question in full satisfastion of their debts instead of at the
sale price, and that the sale should be confirmed on these
torms. The amount of the decree was Rs. 12,755, and the sale
price was Rs. 9,500, By tho compromise the present plaintift
obtained a considerable advantage. He, notwithstanding tkis,
allegos that his son had no authority to enter into the com-
promise, and seeks, in consequence, to have the sale set aside.
The learned Subordinate Judge has held that the suit is barred
by the provisions of section 244 of the Code of Civil Procedure,
and we are of opinion that his view on this point is corrcet.,
The question which has drisen betwean the partics is clearly one
relating to the execution, discharge or satisfaction of a decree,
and being such, it is not open to the plaintiff to take procesdings

by an independent suit,, This was laid down in the case of

Prosunno Coomar Sanyal v. Kasi Das Sanyal (1) by their
Lordships of the Privy Council; and, as their Lordships say,
(1) (1892) L. R, 19 1. &., 166.
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“is a view to be commended, inasmuch as it is of the ntmost
importance that all objections to execution sales should be dis-
posed of azs cheaply and as speedily as poszible.”  For these
reazons we are of opinion that the suit canuot be maintained,
and that the deerce of the Subordinate Judge dismissing the suit
must be upheld. "We, aceordingly, dismiss the appeal with costs.
Appeal dismissed.

Before Sir John Stanley, Knight, Chicf Justice, and Ar. Justice Burkilt,

KANHATA LAL axp AxoTuER (DrrExpaNTs) oo RAT BAHADUOR

{PLAINTIFF).%*

Iindu law— 3itakskara—~Joint Hindu faomily—~Mortgage by fother—Suit
Jor sale on mortgage, son not being made a pariy—=Subsequent suit by
son for declaratiion that his share is not liable under the mort_gdge
decrec against father —Further plea that mortgage-debt was contracied
Jor immoral purpose—det Vo, IT7 0 1832 (Transfer of Property Aci),
secitan 85.

The mortgagees to a mortgage of joint family property made Dy the
father in o joint Hindu family, counsisting of father and som, brought a snit
for sale against the father without making the son a party, and obtained
a decree for sale of the entire property wortgaged. The son sued the mort-
gagees for a declaration that his share was not bound by the deeree, firatly,
beeause he was not made a party to the mortgages’s suib for sale, and secondly,
becauss the morfgage-debt was contracted by his father for immoral or impious
purposes. It was found in that suit that the mortgagees had st lesst con-
structive notice of the son's existonce, and ought to have made him a party to
their suit for sale, Buf it wasalso found in the son’s suit that the original
morbgage debt of the father was nob contracted for immoral or impious pur-
POm2E,

Held, thot although the son might have been entitled to the deerce sought
by him, had he contented himself with raising the firsh plea only; yab, inas-
much as he himself had raised tho issue of the immorality of ithe debt, which
had been found against him, and as that was the only issue which could in any
subsequent suib be raised, as between himeclf and the mortgagees, he was not
in this suit entitled to any decree save a decreo for redemption if he should
desire to redoem, Zela Suraj Prosad v. Golal Chand®(l) followed.

Held also, that the mere fact that the son had asserted his right to a
moiety of the morigaged property,®snd had brought the snit above referred
to, did not work a partition of the property or create any separate tiflein
the son. Podarath Singh v. Raje Ram (2) referved to.

* First Appeal No. 262 of 1898 from a decree of Babn Bipin Bshari
Mukerji, Additional Subordinate Judge of Cawnpore, dated the 215t September,
1898.

(1) (1901) T L. R,, 28 Cale, 517 : at p. 531, (2) (1882) L L. R., 4 All,; 235
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