
VOL. XXIV .] ALLAnABA.3> 8EEIES. 209

Against tliis order the plaiatlff applied in revision to the Dis­
trict Judge, who, bi'ia'j' o f  opinion tliat tiis view taken by the 
Judge o f the Oourfc o f Small Gaasss was iaooi’i’e:;t, referred the 
question to the High Court.

The followlug opiniaii was pronouncied ;—■
K n o x  and B l a i r , JJ.—■Unfji'iauately wa have not had the 

beuefifc o f any argurneut addressed to us, nor o f any authorities 
cited before its. The only papjr we had before ni 13-the refer­
ence made by the learned Disfcriot Judgs. W e hold that the suit 
as instituted was not a snifc which fell ^Yit.hin the purview o f 
clause (18) o f  the secjond schedule to the Provincial Small Cause 
Court's xlot, and it was a suit, so far as this matter is concerned, 
not excepted from the cognizance of the Court of Small Causes. 

This is our answer to the reference,
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Before 8ii' John Stanley, Knight, Chief Jtisiioe, and Mr. Justice Buplcitt, 
ADHd.K (PSAiiri’ri'F) ®. SEEO PRASAD asd o'I’HBBS

(DElfEXDAOTS).*
Civil F/'ocedifrs Godc, sec lion a i i —fS.-sie m eivecuiion o f  deepen—>Com;promise 

—'Suit to set aside compromtse and sate.
lu execution of a money decreo tho dacwe-lioltltsrs attached aud Brought to 

sale the iafceresfe of tholr jail^meafc-d/ofcor ia a corfc.iin Tillage, and themselves 
purchased il;. Aa objoctioa to the sab was raised by ilia j adgmijufc dsjbfcoi*, and 
wyie such objection w.ia ponding, tha judgmsut-dabtor’a soa is sa*id to have 
entered into a compromise, whereby it was agreed that the docree-holders 
shoiild take the viUaga in full Batisfaction of theii* dacrae, though it had, in 
fact, been sold, for only about three-tjuxrtevs of the decretal amount, and thafe 
the sale should be confi.rmed on those terma.

The judgment-clebtor subsQquently filed a salt against tha decree-holders  ̂
asking for a doclarafcion that the said eompromiae and the conflrmafcion of sale 
were coUaaive and invalid, and were null and void, aa^ ineffectual as against 
the plaintiff.

Seldt that snch a suit was barred by the opsration of section 244 of the 
Code of Civil Procedure. Prosmno Coomu  ̂ Sanyal v. Sasi Das Sanyal 
(i) referred to.

* First Appeal No. 2'30 of 1808 from a decree of Bubu B’.pin Behari 
Mukerji, Additiynal Subordinate Judge of Cawnporo, djited the 18sh OotobeJ 
1S9S,

|1) (1892) L. R., l& L  A., 16S,



Pbisad.

1898 T h e  facts o f  this case sufficieutly appear from  the jnclgiuGut

ASEM o f
SimR Baba Jogindro Nath Ohaudhri, for the appellant.
Suijo Panclifc Bandar Lai, (for whom Babu Durg:i Gharan

Banerji), for the responcleiits.
S ta n ley , C. J., aud B u rk itt , J.—This is au appeal from a 

decree of the Subordinate Judge o f  Gawupore dismissing the 
plaiiitiflf’s'siiitj which Yi'as brought to have it declared that certaia 
proceedings^ relating to a compromise and the confirmation of 
the sale of property Icuown as mauza Bahrlpiir, were“ collusive 
and invalid) and were taken without any authority oQ the part of 
the plaiutllfj and that the sale should be set aside. The defend­
ants ill the suit are deoree-holdera, who obtained a simple 
money decree against the plaintitF, and in execution attached 
and purchased at an auction the plaintiff's interest in the 
lands in question. Au objection to the sale was raised by the 
juclgment-debtor on the grounds o f irregularity in the coaduct 
and publication of the sale. Whilst those proceedings were 
pending, the juclgment*debtor’s soU; Bljai Singh, is alleged to have 
entered into a compromise with the decroe-holders wliereby it 
was arranged that the de3reo holders should take the village in 
question la fall s.ifcisfaotion of their debts instead o f at the 
sale price, and that the sale should be confirmed on these 
terms. The amount o f the decree was Es. 12,755, and tlie sale 
price was Rs. 9,500. By tho compromise the present plaintiit 
obtained a considerable advantage. Pie, notwithstanding tfcis, 
alleges that his son had no authorihy to enter into the com­
promise, and seeks, in consequence, to have the sale set aside. 
The learned Subordinate Judge has held that tlie suit is barred 
by the provisioDS o f section 244 of the Oodc  ̂o f Civil Procedure, 
and we are o f opinion that his view on this point is eorrcci;. 
The question whicli has arisen between the parties is clearly one 
relating to the execution, discharge or satisfaction o f a dccree, 
and being such, it is not open to the plaintiff to take proceadings 
by an independent suit.. This was laid down in tho case of 
^fo&unno Gooinar Sanyal v. Kasi Das Sanyal (1) by their 
Lordships o f the 3?rivy Gonncil; and, as their Lordships,say;,

(1) (1892) L. B., 19 I. A., 166.
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is a view to be coiiinieDdedj inasmueli as it is of the utmost; 
iiDporl;aiifie that all objections to ex G cu tlou  sales slioitld bo dis­
posed of as cheaply and as speedily ns possible. For these 
reasons wo are of opiuion tliat the suit eaanot be maintained̂  
and that the decree of the Subordinate Judge dismissing the siiifc 
must be nplield. 'Wê  aeoordinglyj dismiss the appeal with costŝ

Appeal dismissed.
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Befove Sir John Sianlej/, Knight, Chief Justice) and JUr. Justice BurTcitt. 
KANIIAIA LAL AN-oTiiER ( D e p e s d a i j t s ) u , EA.J BAHADOE

Hindu law— MUaJcshara~Joint Hindu fam ily— Mortgage iy  father— Suit 
for sale on mortgarfe, son noi leing made a ^arii/—Suisee^ueni suit hii 
son fo r  declaraiion that his share is not Uahle under the mortgage 
decree against father ■—Ftirthcr plea that mortgage-delt loas contracted 
fo r  immoral purpose—A ct Fo. I V  o/1833 (Transfer o f  Fr&perty AoiJ, 
section S3.
Tlio mortgagees to a mortgage of joint family property made Ijy the 

father in a joint Hindu faiflily, consisting of father and son, brought a suit 
for Hale against the fatlior without mating tlio son a party, and obtained 
a decree for sale of the entire property portgaged. The son sued tlie mort­
gagees for a declaration that his share was not bound by the decree, firstly, 
because he was not made a party to the mortgagee’s suit for sale, and secondlyj 
because the mortgage-debt was contraetcd by his father for immoi’al or impioua 
purposes. It was found in that suit that the mortgagees t a d  at least con­
structive notice of the son’s esistonco, and ouglit to liave made him a party to 
their suit for sale. But it was also found in the son’s suit that the original 
morbgage debt of the father was not contracted for immoral os impioua pur­
ports.

Held, that altbougli the son might have been entitled to the decree sought 
by him, had he contented himself with raising the first plea only; yet  ̂ inas­
much as be liimself had raised tlio issue of the immorality of the debt, which 
had been found against him, and as tha,t was the only issue wMcli could in any 
subsequent suit be raised as between himself and tba mortgagees, he was not 
in this suit entitled to any dccree save a decree for redemptioa if  ho should 
desire to redeem, hala Bu,raj Frosad v. Golal Cha,n3*(l) followed.

Seld  also, that the mere fact that the son had asserted Ms right to a 
moiety of the mortgaged property, %nd had brought the suit above referred 
tOjdid not work a partition of the property or create any aeparatft title in 
the son. Padara-th Singh v. l& ĵa JEam. (2) referred to.

* First Appeal No. 263 of 189& from a decree of Babu Bipl-n. B&bari 
Mnkerji, Additional Subordinate Judge of Oawnpore, dated the 21st September, 
1898.
(1) (,1901) I. L. %, 83 Cale., : at p. 531. (2) (18&3) I. L. R., 4  AE^ I s f
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