VOL. XXIV.) ALLAMABAD SERIES. 195

Before Mr. Justice Banerji and Mr. Justice dikman.
LALL (DErespasT) v+ MURLIDHAR (PLAINTIFE).®
Limitation—det No. XV of 1877 (Indian Limitalion det), seh. i, ari. 119

—ddoption — Suit fur possession of tmmovable property, plaintiff
clatining as gdopied son, his {itle as such kaving besa denied by defend-
ant more thon siv yenrs Lefere suit—Construction of doewment—Docu-
ment of @ testementary nature—Declaralion made (n wajtb-ul-arz by
the sole proprietor of @ village as to his wishes respecting the devolu-
tion of the property after bis death. '

Held, that urt. 119 of the sccond scheduls to the Indian Limitation Aet,
1877, did not apply to a suit for possession of immuvable property in which
the plaintilf claimed 2s the adopted son of the lust mals owner of the property,
and in which the plaintifi’s adoption was denied by the defendant, and the
plaintiff himself alleged that his right as adopted som had been interfered
with more than six years before the institntion of his suit.

Basdes v. Gopal (1), Range Sahaiv. Lekiraj Singh (2), Ghandharap
Siagh v. Lackhnan Singh (8), Natthu 8ingh v. Gulab Singh (4), Lale Parbhy
Lal v. Mylne (5), Jagonaath Prasaed Gupte v. Runjit Singh (0), Padajiray
v. Ramrav (7), Faanyamma v. Manjeya Heblar (8), and Harilal Pranlal
v. Bai Rewa (9), followed JIaude v. Jekangira (10), Parvathi Ammal v.
Saminatle Gurakal (11) and Shrinirvas v. Hanmant (12) dissented from.
Jagadamhe Chasdhrani v. Daklinag Mohun Roy Chaodhri (13), Molesh
Narain Munshiv. Tarucl Nath Moitre (14) and Zachman Lol Chowdhei
v. Kankaya Lal Mowar (13) distinguished. ‘

The sole proprictor of s certain village coused the following entry to be
recorded in the village wajib-nl-arz: —

“Iam the only zamindor in this village. I am a Marwari Brahmin,
Seven years ugo I adopted my sisker’s son, Murll. ' He js my heir and suceessor
(Malik). If, after this agreement, s son is horn to me, Lalf the property
would be received by bim and Lalf by the adoptod son. If more than one son
be bormto me, the property would be equally divided among them, including
the adopted son, us brothers. I have two wives now. They will receive their
waintenance from him (Murli)?

A son was born to the person making this declaration, bub he died befors
the plaintiff’s snit was instituted.

As to the adoption of Murli, it was found that, although Murli had been
brought np by bis alleged adoptiva father, and more or less treated by him as

% Pirst Appea] No. 160 of 1897 from a decree of Maulvi Syed Muham.
mad Siraj-ud-din Ahwvaad, Subordinate Judge of Agra, dated the 18th June
1897,

(1) (1886) I. L. R., 8 All,, 64d. (8) (1893) 1. L. R., 21 Bom,, 159.
(2) (:886) L L. B., 9 Al 253. {9) (1895) 1. L. R., 21 Bom., 876.
(3) (1833) 1. L. R., 10 AlL, 485. (10) Weakly Notes, 1890, p. 241.
(4) (1895) L L. R., 17 All, 167. 11) (1896) I L. R., 20 Mad., 40.
(5) (1887) L L. R,, 14 Calc,, 401. Eu) 1899) I. L. R., 24 Bom., 260.

(6) (1897) T. L. R, 25 Calo,, 354, (13) (1886) I. L. R., 18 Calec,, 308.
(7) (1838) 1. L. R., 13 Bom,, 160. _ (14) (1892) L L. R, 20 Cale, 487,
(15) (1894) 1. L. R, 22 Cale, 609.
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his son, it was not safisfactorily proved that there had been any valid adoption,
even if such adoption were legally posaible.

Held that the declaration in the wajib.ul-arz above cited amounted to a
testamentary declaration of the wishes of the proprietor of the village, and
that the person described therein as the sdopted son was entitled by virtue of
it to half of the village. The description of the devisee as an adopted son
was treated as a mere mis-description, which ought not to affect what appeared
to be the real intention of the testator. Fanindrae Deb Baikat v. Rajeswar
Dass (1) and Nidhoomoni Debya v. Saroda Perskad Mookerjee (2) referred
to.

TaE facts of this case are fully stated in the judgment of the
Court.

Babu Jogindro Nath Chaudhri and Paudit Moti Lal Nehru,
for the appellant.

Pandit Sundar Lal, for the respondent.

Baxerdyt and A1gmAN, JJ.—The suit which has given rise to
this appeal was brought by the respondent to recover possession
of property which originally belonged to one Dhanraj, who died
on the 3vd of April, 1885. Dhanraj left surviving him two
widows, Musammat Lali, the appellant before us, and Musammat
Suudar, now deceased, and a son by Musammat Lali, named Nand
Lal, who is also dead. The property is now in the possession of
Musammat Lali. The plaintiff alleges that he was adopted by
Dhanraj in Sambat 1927, corresponding to 1870-71, and was
brought up and maintained by him. He also alleges that at the
settlement of 1877, Dhanraj made a will, which he caused to be
recorded in the village administration paper, to the effect that
on his death the plaintiff should be his heir, and that if % son
should be born to him (Dhanraj), the son and the plaintiff should
hold the property in equal shares, He states that after the death
of Dhanraj, the defendant did not allow the plaintifi’s name to
be entered in the revenue papers and got her own name entered,
and two years afterwards she turned him ont of the house of
Dhanraj, He claims the property on the strength of the adop-
tion alleged by him, and also on the basis of the will referred to
above. The defendant denies the adoption set up by the plaintiff,
denies that Dhanraj made the will relied upon by the plaintiff,
and asserts that the plaintiff, being the sister’s son of Dhan-
raj, could not. be legally adopted by him. She further contends

(1) (1885) L. R, 12 L A, 72; at p.89.  (2) (1876) L. R, 3 L. A,, 253.
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that the elaim is barred by limitation nnder article 119 of sche-
dule ii of the Limitation Act. The learned Subordinate Judge
bas decreed the claim, finding in favour of plaintiff upon all the
questionsraised in the suit. The parties are Bohra Brahming, and
it is conceded that as the pluintiff is the sister’s son of deceased
Dhanraj, his adoption is invalid according to Hindu Law, as
recently held by their Lordships of the Privy Council in Bhag-
wan Singh v, Bhagwan Singh (1). The plaintiff, however,
asserts that by the custom prevailing among Bohra Brahmins, the
adoption of a sister’s son is valid and legal. As evidence npon
that point was not taken in the lower Court by reason of the
Full Bench ruling of this Court in Bhagwan Singh v. Bhag-
wnn Singh (2), which was binding on the Court below at the
time when the case was decided by that Court, but which has
since been overruled by the Privy Council, it was necessary to
refer an issue to that Court in the question of the custom referred
to above. Evidence upon that issue has now been adduced by
the parties at great length, and the finding of the Court below is
before us. We shall refer to this finding and the evidence in a
subsequent part of this judgment:

The first question which we have to determine in this appeal
is whether article 119 of schedule ii of the Indian Limitation
Act is applicable to the case. There ean be no doubt that if that
article applies the claim is beyond time, the plaintiff’s right as
adopted son having, aceording to his own allegation, been inter-
fered %vith in 1887, that is, two years after the death of Dhan-
raj, and the present suit having been brought on the 26th of
September, 1896,

The question as to whether article 119 js applicable 1o a suit
of this nature is by no means free from difficulty, and the rol-
ings of the different High Courts as to the applicability of that
article and the cognate article 118 are conflicting. We have in
support of the appellant’s conteniion the ruling of this Court in
I'nda v. Jehangira (3), the decision of the Madras High Court
in Parvathi Ammal v. Saminaitha Gurukal (4); and the recent

Full Bench decision of the Bombay High Conrt in Shrintvas

(1) (189 ) L. R, 21 AllL, 412, (8) Weekly Notos, 1890, . 941
(2) (1895) L. L. R., 17 All, 294, . (4) (1896) L. L. R, 20 Matl,, 40;
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v. Hanmant (1). On the other hand, as oppozed 5 the view
adopted in those cases, we have the rulings of this Court in Bus-
deo v. Gopal (2), Gange Suhai v. Lekhraj Singh (3), Ghan-
dharap Singh v. Luchman Singh (1), Nuthu Singh v. Gulab
Singh (5), the decisions of the Qal\:ut‘:a High Court in Luly
Parbhu Lal v. Mylne (6), and Jugrnnath Prasid Gopty v.
Runjit Singh (7), and the earlier decisions of the Bombay
High Court in Pudajivav v. Bamrav (3), Fa‘nnywmma v.

Manjaya Hebbar (9), and Harilul Prantal v. Bai Rewa (10).

In all the cases last-mentioned it was held that articles 118 and 119
can only apply to suits the sole object of which is to de:lare the
validity or invalidity of an adoption, and that a suit for posses-
sion of property will be governed by the rule of limitation pre-
scribed for such a suit, even though the question of the validity
of an adopticn may arise in it and have to be Jecided. The
Courts that have taken an opposite view have eonsidered them-
selves bound by certain decisions of the Privy Council. If there
were any clear ruling of the Privy Council on the matter, we
should, of course, be bound to follow it. But we are unable to
find in any of the decisions referred to any clear pronouncement
of opinion which places the matter beyond doubt, and which
would justify us in departing from the view of law taken by this
Court in all the cases in which the question has been considered,
with the exeeption of one. It i3 noticeable that one of the
Judges who decided the case of Inda v. Jehangirs (11), was a
party to the earlier case of Busdeo v.Gup'ul (2), in which an @ppo-
site view was taken., We shall now refer to the cases decilel by
the Privy Council, which were relied on by the appellait, ad
which formed the basis of the de:isions of the Madras Iigh
Court, and the latest decision of the Bombay High Court. Tae
first is the case of Jagadamba Chaodhrani v. Dukhing Mohun
Roy Chaodhri (12). The Limitation Act applicable to that cise
was Act No. IX of 1871, the langnage of article 129, sehedule ii
of which differs materially from that of articles 118 and 119 of

(1) (1899) I. L. R., 24 Bom., 260.  (7) (1877) T. L. 1., 25 Cale., 854.
?2),(1886) I L. R, 8 AlL, 644 (8) (188%) L L. R, 13 Bom, 160,
(3) (1886) 1. L. R, 9 AlL, 253. (9) (1895) L L. R., 21 Bou,, 159,
(4) (1888) I L. R., 10 A1l, 485,  (10) (1895) I L. L&, 21 Bom., 376,
(6) (1895) I L..R,, 17 AlL, 167.  (11) Weekly Notes, 1890, p. 241.

(6).(1887) LTL. B, 14 Cale, 401 (12) (1886) L L. R., 13 Cale., 308,
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schednle ii of Act No. XV of 1877. In that case no doubt their
Lorlships of the Privy Council held that article 129 applied
Indizcriminately to suits for possession of land, and to suits of a
declaratory nature; but they remarksd that in the Limitation Act
of 1877, which supersaded the Act then under discussion, the
langnage i+ chang:d, and thay go on to observe «— Whether the
alteration of langunge denotes a change of policy or how much
change of law it affests are questions not now before their Lord-
ships.”?  Ifis thus clear that in that case thefr Lordships express
ly refrained from pronocuncing an opinion as to the effect of the
alteration in the luw made by the Act we have to construe. The
next case decided by the Privy Corneil is Mohesh Narain Mun-
ghi v. Turuck Nath Muitra (1), which was a case in which it
was held that the law of limitation applicable was the Act of
171 Tt is teue that Lord Shand, in delivering the judg-
ment of the Judicial Committee, observes wi'h reference to the
alteration of languaze in the Act of 1877:—« It scems to be
more than doubtiul swhether, if thoe were the words of the
statule applizable to the ease, the pluintiff would thereby take
any advantage” That no donbt, a3 an expression of opinion by
the highest tribunal, is entitled to great rospect, but it sesms to
us to stop short of desiding the guastion now raised and not to
afford a sufficient justifi ation for departing from the course of
rulings which exist in this Court on the point, more specially as
the effeet of that observatim was considered in Nathu Singh v.
Guleb Siagh (2). The third case decided by their Lordships of
the Privy Council is Lachman Lal Chowdhri v. Kunhaye Lal
Mowar (3). In that case the counsel for the appellant argued
that the plaintiff’s suit was time-harrel nnder article 118 of sche-
dule ii of Aot No. XV of 1877, In disposing of that contention
Lord Shand observe<:—¢“The appellant’s counsel, founding on
section 118 of the schedule to the Limitation Ast, argued that the
limitation of six years from the date of the alleged adoption of
the appellant barred the suit. It was maintained that the suit
was one in effect {o obtain a deelaration that the aloption of the
appellant was invalid or had never in faet been made, and that six

(1) (1892) 1. L, R., 20 Calc, 487,  (2) (1893) I. L. R, 17 All, 167
(3) (1894) 1. In R, 22 Cslo., 608,
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years had elapsed after the alleged adoption had become known to
the respondent before the suit was instituted. If the adoption was
really made by Bhuina Chaudhraia of a son to herself, and not to
her Lusband, which the High Court has held to be the true con-
struction of the deed of adoption produced, the plea of limitation
could have no application in this sait which refates entirely to the
husband’s estate. But, in the opinion of their Lordships, there is
another ground, in respect of which also this defence clearly fails,
viz., that it has not been proved that the alleged adoption did be-
come known to the respondent till the death of Bhuina Chaudhrain,
which occurred within two years of the institution of the suit.”
The Bombay High Court considered that this was a conclusive
decision by their Lordships in favour of the view that article 118
applies to a suit for possession. Wikh all deference to the learn-
ed Judges of that Court, we are unable to hold that this judgment
of the Privy Council conclusively decides the question. As we

uaderstand the judgment of the Privy Couuneil, the argument of

the counsel was met by setting forth two reasons, either of whieh,
assnming article 118 to be applicable, would dispose of the plea.
We cannot infer from the mere absence of a distinct statement
that article 118 was inapplicable, that the question of its applica-
bility was authoritatively decided. It must be remembered that
the period of limitation for a suit relating to adoption was twelve.
years under article 129, schedule ii of Act No. IX of 1871. Had
the Legislature intended to cut down the ordinary period of twelve
years” limitation fixed for suits for possession of immovable pro-
perty to a term of six years in suits for possession in which the
question of the validity of an adoption avises we should have ex-
pected it to give effect to its intention in unmistakable language.
Following therefore the decisions of our own Court and of the
Calentta High Court, particularly the case of Jagannath Prasad
(Fupta v. Runjit 8ingh (1), in which the question of the appli-
cability of article 119 to a suit like the present was considered,
we hold that the respondent’s suit is not barred by limitation,

We have now to consider the next plea urged on hehalf of the
appellant, namely, that the respondent Murlidhar was never, in
fact, adopted by Dhanraj. The lower Court has found npon the

' (1) (1897) L L. R, 25 Calc, 354
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evidence that the adoption is proved. As regavds the oral evid-
ence in support of the adoption, it is, in our opinion, meagre and
unsatisfactory, and standing by itself, quite insuffi:ient to satisfy
us that any ceremony of adoption was ever performed. The
adoption is said to have taken place on Basant Panchmi, Sambat
1927, corresponding to 25th of January, 1371, The fivst witness
called to prove the adoption was one Pokhar Das Bohra, a resid-
ent of the Mugaffarnagar district. Dhanraj, we may mention, was
a resident of the town of Kosi, in the distriet of Muttra. The
witness, when giving his evidence on the 3rd of March, 1897,
stated his age to ba forty-two years, so that at the time of the
alleged adoption he must have been between fifteen and sixteen
years of age. He himself stated in cross-examination that he
could not say whether, at the time of the alleged adoption, he was
ten or twelve years’ old, or more ot less than that. His story is,
that he was then going on a pilgrimage to Kosi, that he stopped
at Dhanraj’s house in the evening, and that the adoption took
place the following day. If his story is to Dbe believed tho
necessary ceremony of adeption was performed. It appears that
he received no invitation to be present at the adoption, but that
he casually arrived at Dhanraj’s house at the time when the cere-
mony was to be performed, He never visited Dhanraj’s house
after that occasion. He had at the time no elder relative with
him, but only & servant. It appears to us highly improbable
that a lad of his age should go forth on a pilgrimage by himself,
Altheugh he gives a circumstantial and detailed account of the
adoption, exhibiting a marvellous memory as to events said to
have taken place twenty-six years before the time he was giving
evidence, his testimony is not at all convincing to our minds.
The next witness is gne Pirthi Raj, a resident of the Aligarh
district. This witness was no relation of the parties, Ile was
not invited to be present at the adoption, but says he went there
with his master Radha Kishen. This wituess, too, gives a circum=
stantial account of what took place. He gives the very date on
which the adoption ceremony is said to have been performed, but

he was unable to say in what year his eldest son was born, or in

~what year he was married. His evidence is, to our minds, as
unsatisfactory as that of Pokhar Das.
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The third witness, Mohan Lal, is a resident of the Muttra
district, but of a different pargana from that in which Kosi is
sitnated. He i3 the first cousin of Baldeo, the plaintiff’s natural
father, Ie may therefore be supp.sed to be intercsted in sup<
porting the plaintiff’s ease. He has made many confued and
conflicting stateme: t3, and we do not regard him as a person on
whose testimony we can place any reliance.

The next witness, Hargobind, is a resident of the Aligarh
district, about thirty-five miles from Kosi. He gives the date of
the adoption, and explaing as the reason why he remembers the
date—that he had noted the date of his invitation upon a paper.
But no such paper was produced. It appears that the fawily
proparty of this witness was sold in execution of a desree and
purchased by Dhanraj, and it is probable as suggested that owing
to this he woull bear no friendly feeling towards Dianraj’s
family, and has therefore come forward to give evidence for the
plaintiff in this case. '

The only other witness to the adoption is one Nathu Ram.
He was in the serivee of Dhanraj for fifteen years. This witness
was employed to cook his food and to write up his account-books.
He left the service of the family after Dhanraj’s death, because,
according to his actount, he was not on friendly terms with the
kavinda, These are the five witnesses called to prove the adop-
tion, It is noticeable that, although one or two hundred gucsts
are said to have bewn present at tha time of the adoption,
including residents of Kosi, not a single witness from IosP has
been called, although it is proved that some at least of those
witnesses are alive and might have been called. We may men-
tion that o number of witnesses who are residents of Xosi,
gome of whom are relatives of the family of Dhanraj, and’of a
higher social position than any witness for the plaintiff, have
sworn that no sich adoption teuk place, that they heard of no
such ceremony being performed, and that had any such ceremony
been performed, they would certainly have been invited, and
bave known of it. What tells more than anything against the
Plaintiff’s case, is the conduct of the plaintiff himselt and of his
vatural father Baldeo, It has been stated at the outset that.
Dhanraj’s younger wifs Lali gave birth to a eon Nand Lal about
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two years before Dhanraj’s death. If an adpotion had taken
place, the adopted son wonld have been enitled to a share in
Dhanraj’s property on his death, But we find that the name of
Nand Lal alone, unter the gnardianchip of the two widows of
Dhanraj, was entered in the rcvenue papers as succeeling to
the valuable estate of Dhauraj. Again, when Nund Lal died two
years afterwards, the name of Lali alone—~the other widow having
died—was entered as in posscssion of the estate,  On’ neither
of these oceasions was any claim put forward ou behalf of the
plaintiff to this valuable estate. At the time of thie first mutation
of names Buldeo, the naotural father of the plaintiff, was alive, and
Lad he, as a matter of faet, given one of his sons in adoption
to Dhanraj, his brother-in-law, he surely would have taken some
steps to protect hisson’s interests, At the time of the second muta-
tion of names Bualleo was dead, but the plaintiff had then attained
majority, and he had elder brothers, None of them asserted
any claim in opposition to Musammat Liali.  There was another
occasion in 1837 on which the plaintiff’s rights as an adopted
son, if he had any, might have been, bul were not, asserted ;
that is, when the mutation of names took place in regard to
a property which had been usufructoarily mortgaged to Dhanraj.
Not ouly was no claim put forward on any of these occasions by,
or on behalf of, the plaiatiff a3 the adopted son of Dhanraj, but
we find that when the plaintiff’s natoral father Baldeo died, the
plaintifl’s name was entered as suceeeding to Baldeo’s property
in tlm same way as the names of his three brothers (wide p. 21 of
the appellant’s first book), Hud the plaintiff been validly adopt-
ed by Dhauraj, he would have ceased to have any claim to his
natural father’s property. This conduet of the pluintiff and of
Liis relations, for which,no explanation has been offered, seems to
us to indivate strongly that they were conscious of the infirmity
of his title, and confirms us in the distrust we cahnot help enter-
taining as to the truth of the stgtements of the five witnesses to
whom we bave referred above, ‘
Had it not been for certain documents to which we will now
allude, we would not have had the slightest hesitation in holding
that the plamtlﬁ' had failed to prove that any formal adoption
had taken place. The most important of those documents is.an
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extract from the village administration paper (printed at page 34
of the respondent’s book) of maunza Daidna, a village owned by
Dhbanraj. This administration paper, which was prepared at the
time of settlement in 1877-78, containg the following statement
purporting to have been made and signed by Dhanraj:—~“1 am
the only zamindar in this village. I am a Marwari Brahman,
Seven years ago I adopted my sister’s son, Murli, e is my heir
and successor (Malik). If, after this agreement, a son is born to
me, half the proparty would be received by him and half by the
sdopted son. If more than one son be horn to me, the property
would be equally divided among them, including the adopted
son, a3 brothers. I have two wives now. They will receive
their maintenance from him (Murli).” As regards this docu-
ment, the cate of the defendant was, that it was not the deed of
Dhanraj, and that the statement was not actually made by Dhane
raj himself, but by the plaintiff’s natural father Baldeo, who, it is
said, acted for some time as Dhanraj’s agent. We entirely agree
with the Subordinate Judge that the defendant has failed to sub-
stantiate this allegation, We see no reagon whatever to doubt that
it is a genuine statement made by Dhanraj himself before the
settlement offioer.  As to the importance of the document, there
can be no question. Dhanraj asserts categorieally that seven years
previously he had adopted the plaintiff Murli. Had the evidence
for the plaintiff in support of the adoption been of a more satis-
factory character, this statement of Dhanraj himself would have
afforded the strongest corroboration that an adoption had ta%ken
place. But looking to the unsatisfactory mnature of the oral
evidence, and the unexplained equivocal conduct of the plaintiff
and his relations to which we have referred, we cannot look
vpon this wajib-ul-arz as conclusive, We say this, having
regard to our common knowledge of the vague notions enter-
tained as to what is necessary for a valid adoption. It is some-
times cousidered that the exccution of a deed isenough; some
times it is thought that it is sufficient if the child is brought up
and treated a8 a son. 'Wo see no reason to doubt that the plaint-
HE wag brought up by Dhanraj in his house, investiture with the
sacred thread and marriage ceremonies were there performed, and
that-in all respects he was troated by Dhanraj as his son, at any
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rate hefore a son was born to him. It is quite possible, therefore,
that when Dhanraj speaks of having adopted bis sister’s son, he
may be referring to his having taken him into bis house and
treated Lim as his son. This would explain the absence of strong-
er eyidence to prove the parformance of the ceremony of adoption,
and would account for the condnct of the plaintiff and his relations
after Dhanraj’s death, to which we have alluded above.

The other documents relied upon by the plaintiff are three
mortgage-deeds, two of which were exccuted by one Asa Ram in
1873, and the third hy Baldeo and Masammat Sahib Kunwar in
1880. These documents were execnted in favour of Dhanraj and
Murlidhar, Tn two of the documents Murlidhar is dezeribed as
the alopted son of Dhauraj. Our observations with regard to the
wajib-ul-arz apply with equal force to these documents,  Muoh
was made by the respondent of the fact that the exeeutant of two
of the documents was one Asy Ram, who was a near relation of
Dhanraj, and might have had some chance of suceeeding to his
property.  Asa Ram was cxamined az a witness, and he stated
~ that he did not know that the nome of Murli had been mentioned
in the deeds as the son of Dhanraj. It is somewhat difficult to
believe this; hut if Dianraj wished the name of Murli to appear
in the document as his son or adopted son, it is not likely that the
person borrowing money from him would object. On a review of
the whole evidence, we can come to no other conelusion than that
the plaintiff has failed to prove by cradible evidence that the
cerentonies necessary to a valid adoption were performed, and on
this issne we cannot agree with the lower Court. This finding
relieves us of the necessity of determining whether a custom exists
among Brahmans of the elass to which the parties to this suit bes
long by which the adoyption of a sister’s son is regarded as valid.
If it were necessary to express an opinion on the point, we should
have no hesitation in agreeing with the conclusion at which the
learned Subordinate Judge has atrived after an exhaustive and
careful consideration of the mass of evidence adduced by both
parties.  We agree with him that the evidence adduced by the
plaintiff falls far short of establishing a custom which would over-
ride the ordinary ruleof Hindu law, according to which such ah
adoption as that set up by the plaintiff is invalid,
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The only question that remains to be considered is the effect
of the statement made by Dhanraj in the wajib-ul-arz of the vil-
lage of Daidna, which we have set forth above. It is contended
on behalf of the plaintiff that thiz document is of a testamentary
nature, Although in his plaint the plaintiff elaimed to be entitled
to the whole of the property under the terms of this document, his
counsel admitted here, and indeed he counld not do otherwise, that
in the event of his failure to establish the adoption he could
not under that document elaim more than half of the property.
For the appellant it was contended that this was not a testament-
ary document, and even if it were held to be of the natuve of
a will, there was no bequest to the plaintiff, apart from, or
independent of, the adoption ; in other words, that the beyuest
to the plaintiff was conditional on the adoption standing good.
We are of opinion that the document is of a testamentary
nature. It provides for what isto happenin the event of a
son being born to the testator, and makes a bequest to the
plaintiff of a larger share of the property than he would be
entitled to under the Hindu law, Assuming that there had been
a valid adoption, the plaintiff would under that law have been
entitled, upon the birth of a son to Dhanraj, to one-fourth of
his property, and not to the half share to which Dhanraj
declares he will succeed. “We have now to consider whether
this bequest by Dhanraj was contingent upon the adoption of
Murli being valid. In other words, to use the language of their
Lordships of the Privy Council in the case FanindrG Deb
Raikat v. Rojeswar Dass (1), the question is whether the men-
tion of the plaintiff as an adopted son is merely descriptive
of the person who took under the gift or whether the assumed
fact of his adoptionis mot the reason and motive of the giflt,
and indeed a condition of it. Insach a case the intention of
the testator is what has to be looked to, The present case is -
somewhat similar to the case of Nidhoomoni Debya v. Saroda
Pershad Mookerjes (2). The effect of the will in that case

-according to their Liordships’ view, was ag follows :—“ I declare

that T give my property to Kaibullo whom I haveadopted.” It
was held that it was a gift by the testator to a designated perzon,

(1) (1885) I R., 12 T. A, 72;p. 89.  (2) (1876) L, B., 3 1. A, 253,
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and that it was immaterial whether the adoption was a valid
one or not. We may also refor to the following passage at page
39 of the judgment in the ease reported in L. R., 12 1. A, p,
72 :—“The distinction between what is descriptive only and
wlat is the reason or motive of a gift or bequest may often be
vory fine, but it is a distinction which must be drawn from a
consideration of the language and the surrounding circumstance.
Ifa man makes a bequest to hislawful wife ‘A B/ believing
the person to  be his lawful wife, and he has not been imposed
upon Dby her, and falsely led to believe that he could lawfally
marry her, and it afterwards appears that the marviage was
not lawful, it may Dhe that the legality of the marriage is not
essential to the validity of the gift. Whether the marriage was
Iawful or not may bz considered fo make no difference in the
intention of the testator.” The principle of this ruling applies
to the present case. Iere we have a designated person, namely,
Murlidhar, To this person Dhanraj bequeathed half of his pro-
perty. It istrue ho describes him as his adopted son, and it
may be, that he was under the impression that he was a validly
adopted son. DBut, as stated above, he gives him more than &
validly adopted son would get. This is an indication that the
adoption was nob the reason or motive of the bequest. There
isno evidence to show that any deception was practised upon
Dhanraj. It is unnecessary to refer to all the cases that were
cited in argument by counscl on both sides. Every case must be
decided with due regard to the language of the document in quess
tion and the snrrounding circumstances. In the present caze we
arrive at the conclusion that it was Dhanraj’s intention to make
a bequest in favour of the plaintiff of a half share, and that this
bequest was not contingent upon the adoption being in all
respects a valid adoption,

The rosult is that we allow the appeal in part, and, varying
the decree of the court below, we decree in plaintiff’s favour
for half of the property claimed, The parties will pay and
receive costsin both Courts in proportion to their failure and
success,

Decrer modified,
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