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Novembet'
30. MOTI GHAND akd othbbs (PiiiJNTiFi's) v. GANG-A PKASAD SINGH

AKD anotreb (Defendants.)
[̂ On petition from the Higli Court of Judicature at Allaliabad.]

Privy Council, Praciice of-~Case lelow appealable value in Court o f  first 
inatmce— Civil Procedure Code (A H  No. X I V  o f  1 8 8 2 seeiions 59G, 
GOO—Addition o f  interest for purpose o f valuation o f  suhject-matiBr 
o f  suit— Special leave to ap'peal'—Substantial question o f  law— Rule 
a% to applications fo r  special leave to appeal in Indian oase.f..
Before a case can be certified as a fit one for appeal to His Majesty in 

Council, the condition prescribed in section 596 of the Civil Procedure Code 
as to the amount of tLe subject-matter of the suit in the Court of first 
instance and the amount in dispute on the appeal must both be fulfilled. The 
word “  and” in that portion of the section cannot be read as “ or.”

Where a case is otherwise unappealable the rule of the Judicial Corn-- 
mittee is not to give special leave to appeal unless there is some substantial 
question o£ law of general interest involved.

In this case the Judicial Committee laid down, a rule to be followed in 
future in Indian cases, that where a party applies to the Committee for special 
leave to iippeal, the matter being under the appealable value, he should first 
have applied to the Court below for a certificate under section 600 of the Code 
of Civil Procedure that the case is otherwise a fib one for appeal to His Majesty 

'"in Council. But this rale will not bind the Judicial Committea not to grant 
such leave in any special case, although that course has not been followed.

Semlle—The amount of the subject-matter of a suit in the Court of first 
Instance for the purpose of an appeal to His Majesty in Council is the 
amount for which a decree is recovered, including interest up to the date of the 
dccree. Interest Bubsequeat to decree cannot, though ascertainable, be added 
for tbe purpose of bringing the value up to the appealable amount of 
Es. 10,000.

Petition by the plaintiffs for special leave to appeal from a 
decree (lOtk July 1900) o f the High Court at Allahabad by 
whioh a decree (16th Jane 1898) o f  the Subordinate Judge o f  
Azamgarh was reversed and the suit dismissed with costs/

The suit was brought to recover from, the defendants Rs. 8,477 
with interest until the date o f realization as damages for fraud.

The petition stated that in tl).e plaint the following facts were 
alleged as constituting the cause of action: “  The plaintiffs, who
were bankers, had monetary deal in ga with the defendants, which 
resulted In decrees obtained against them in 1885, 1886 and 1887 
for Bn ms amounting to Rs. 4,400. Pending the litigation the first 
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defendanf executed a Gotit'wns deed o f  gift o f his propertj? ia 1902 
favour o f bis d i iu g h t e r - i a - l a w  Rachlipulij the wife of the second m :o t i  Ch a b u  

defendantj his son: that during executiou o f  the decrees the 
defendants induced the plaintiffs to accept in lien o f  their claim 
a registered mortgage o f  this property hy Bachhpali and to 
strike off the execution claims. When the bond was sued on a 
defence was set up that it was a forgery and it was found so 
to be.”

The defendants in their written statement asserted that the 
gift to Rachhpali was valid; that the bond alleged to be executed 
by her was obtained through the instru.mentality o f  the plain
tiffs; and that the defendants did not commit any fraud nor 
give any inducement to the plaintiffs to have the document exe
cuted. The Subordinate Judge found that the plaintiffs were 
innocent o f any fraud in obtaining the bond, and that the defend
ant had throughout the whole transaction practised fraud upon and 
deceived the plaintiffs into accepting a forged bond in lieu o f  
their claim under the decrees. As the result o f  his findings he gave 
a decree for principal and interest up to the date o f  the decree, a 
sum of Rs. 9,496, with further interest at 8 annas per cent, up to 
date o f realization, and costs amounting to Rs. 1,193.

FjL’om this decree the defendants appeal ad to the High Court, 
and that Court on the 10th of July 1900 reversed it and dis
missed the suit with costs. In their judgment the High Court 
said

®^We agree with, the Sabordinahe Judge so far that wo are satisfied that 
the bond of 28tli November 1887 was a forgery, Rachhpali was uo party to 
it, Ifi was signed by the defendants and registered by them after they had 
pretended to identify some one behind a pardab ss Rachbpali, wlio w as  not 
there. W d iuve no doubt that the defendants were guilty of fraud in all 
tliey did in connection wjjth that bond. We find upon the evidence thafc.as the 
plaiutiffi, Damodar Das, know thab he was taking a bond which was intended to 
defraud Rachhpali, and further that he distincbly favom^d, i£ he did not insti
gate the execution of this bond, he was a party to the fraud by which he finds 
himself hoisted, and it is not for him to compliin that the transaction has now 
resulted in loss to himself. The execution and registration of feho deed were 
in our opinion false to his knowledge. We cannot assist him in such a 
case.”

Against this decree the plaintiffs applied to the High Court 
for leave to appeal to the Privy Gouncjlj but the High CoKi?i
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refused to certify that the case fulfilled the requirements of section 
596 of the Code of Civil Procedure because the claim and decree 
in the original court were for less than Rs. 10,000.*

In  the petition for special leave to appeal, the plaintiffs sub
mitted that the order of the High Court refusing to certify the 
case as a fit one for appeal was wrong, on the following grounds;
(1) beoaijse the suit in the original court claimed a sum o f  money 
consisting, 1st o f a defined sum of Ks. 8,477, and, 2ndly, o f  the 
further contingent sum of interest thereon until realization ; (2) 
because the decree o f the origiaal court had ascertained the 
interest so as to make the entire sum due at the date o f  the decree 
Rs. 9,496, with a further ascertained sum o f Rs. 570 jjayable 
annually until realiisation; (3) because before the decree o f  the 
High Court the entire sum claimed in the original court had 
been ascertained as reaching a sum o f Rs. 10,636 with further 
contingent increments.

Mr. Mayne for the petitioners contended on the above grounds 
that the amount o f the subject-matter in the suit in the court o f  
first instance was above Rs. 10,000, and that the High Court ought 
therefore to have certified the case as a fit one for appeal under sec
tion 596 o f the Code o f Civil Procedure. Mam K irpal BhuJml 
V. Rup Kuar (1), and Joogulhishore v. Jotendro Mohun T-agore
(2) were referred to. The Judicial Committee have a discretion 
to grant leave to appeal in cases where the specified amount o f  
Rs. 10,000 can only be reached by the addition o f  interest sub
sequent to the decree j Qooroo Peraad Khoond v. Jiiggat (jlmn- 
dev (3). In the exercise of that discretion special leave might 
be granted in this case although there is no substantial question 
o f law. [The following cases were referred to by Lord Dayey 
during the argument^ with reference to the^iddition o f interest to 
a decree to bring it up to the appealable amount, and to making 
an application to the Court below before coming to the Privy 
Council. Oooroo Persad Khooizd v. Juggut Ghander (3) per 
Turner, L. J., at page 167 of the report, Mutusawmy Jaga- 
vera Yettapa Naiker v. VcnJcatoswara Yettia (4) per Lord

‘ Weekly Notes, 1901, p. 19.

(1) (1881) I. L. IL, 3 All., 0^3.
(2) (1882) L L . R., 8 Calc., 210.

(3) (1860) 8 Moo., I. A., 166. .
(i) (lSt55) 10 I,
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Chelmsford, L . C., at page 319 o f the report, and Ba%k o f  N'ew 
South Wales v. Owston (1) at page , 274, 275 o f the report.] 

1901, 30fch Novembeir:— T he Judgment o f their Lordships 
was delivered by L oed D a v e y  :—

I k this case their Lordships think that the High Court took 
a correct view o f section 596 o f the Civil Procedure Code, 
and rightly held that the case did not comply with the condi
tions prescribed iu that section. The section is in these terms: 
“  The amount, or value o f the subject-matter o f  the suit in the 
court o f  first instance, must be Es. 10,000, or upwards, and 
the amount or value o f  the matter in dispute on appeal to 
Her Majesty in Counoil mast be the same sum, or upwards. ”  
Their Lordships think that the High Court were quite right in 
saying that the word and ”  means and ”  and not or.” In 
the present case the amount or value o f the subject-matter o f  the 
suit in the court o f first instance, construing that in the manner 
most favourable to the proposed appellant, was at the outside 
the amount for which he recovered his decree which was below 
Rs. lOjOOO, amounting, in round numbers, I  think, to about 
Rs. 9,500 only. That really disposes o f  the question, because, 
it does not fulfil both conditions.

But then Mr. Mayne suggests that their Lordships ought to 
give special leave to appeal. Now, the practice o f  this Board in 
advising His Majesty to exercise His prerogative, and to give 
special leave to appeal, is well known, and this Board does 
not fTlvise His Majesty to exercise His prerogative in that 
manner unless there is some substantial question o f  law o f gene
ral interest involved. In  the present case there does not appear 
to be any such question o f law involved. It appears to their 
Lordships that what is, decided in the Court below is very fully 
stated in the petition. It  appears to have been a mere question 
o f  fact. The Court below thought that the plaintiffs were enti
tled to a decree. The High Coijrt, not differing from the view 
of the facts taken by the Court below, thought that it also 
appeared from evideuce that the plaintiffs were so far participes 
criminis in the fraud which was alleged that they could not 
recover against the other parties to the fraud, and on that groun^ 

(1) (1879) L. p.. 4 A. C,, 270.
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they allowed the appeal. Their Lordships cannot say, and Mr. 
Mayne very fairly could not say, that that involved any question 
o f law at all, much less a substantial question o f  law o f  general 
interest. They therefore cannot see their way to advise His 
Majesty to grant the prayer o f  the present petition.

Their Lordships desire only to make one further observation, 
and it is this: th:it where a party in an Indian case (and this 
observation is oonfined to Indian cases) comes to this Board and 
asks for special leave to appeal, the matter being under the 
appealable value, their Lordships think that he should first apply 
-to the Court' below for a certificate under the second part o f 
section 600, namely, that it is otherwise a fit one for appeal 
to iHer Majesty in Conncil. ”  Section 698 prescribes that; 
“  Whoever desires to appeal under this chapter to Her Majesty 
in Council must apply by petition to the Court whose decree is 
comj)lained of ; and section 600 piescribcs what must be stated 
in the petition  ̂ namely, “ that the case fulfils the requirements 
o f  section 596, or that it is otherwise a fit one for appeal to Her 
Majesty in Gouacil,”  Their Lordships think it is a good rule 
to lay down, that where a parly comes for special leave to appeal, 
the case being under appealable value, and therefore not an 
appeal as o f right, he should in the first instance apply, to the 
High Court for leave to appeal, on the ground that it is otherwise 
a fit one for appeal to His Majesty in Council. Their Lordships 
believe that no rule to that elfect has been lai 1 down in any 
previous case, and they, therefore, would not act upon it cn the 
present case ; but their Lordsliips desire it to be considered 
that in future that rule will be followed, without of course 
binding this Board not to advise His Majesty to exeroise His 
prerogative in any special case, aIthoug|i that course has not 
been taken. As a rule, however, they tliink that that course 
ought to be folio-wed.

Applicatwn fur specicd leave re f used.
Solicitor for the petitioners;— Mr. T. G. Summerhays.

J.V . W:


