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1901 under iliose circnnastanceis to raise this techniofil (Question. The 
Bbartpiir State then having appealed, and having succeeded in 
the appeal, under section 544 o f  the Civil Procedure Code, the 
judgment which we shall pass will be for the benefit o f all the 
other defendants. Our order accordingly is, that we allow the 
appeal, set aside the judgment and decree o f the lower Court, and 
direct that the suit stand dirmis-:ed with all ooat .̂

Appeal decreed.
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BRIJ MOHAN LAL (PiAiNTm) v. SHIAM SINGH (Dbvbndakt).* 
ArlUration—Award—Suii for speaifio enforoemeni o f  award— Qase in 

wMch compensation in money considered impossible to assess.
The defendaat leased a village to the plaintiffi for a term of livo years. 

In the second year of the lease disputes arose between the parties, which they 
agreed to submit to arbitration. Oa the questions submitted to hivn, the 
arbitratov delivered &n award, which was to the effect--(l) that the lessee 
should surrender possession at a fixed tirno within the term of the lease, (2) 
that the leflsee should pay the sum of Rs. 800 to the lessor, and (3) that as to 
ai’rears of rent doe from the tenants, the lessee ahould obtain decrees and 
execute a conveyance of them to the lessor, who was to pay to the lessee the 
aggregate amount of the decrees.

The other terms of the award having boon performed, the lessee sued for 
''specific performance of the remainder. Ho filed with his plaint a number 

of decrees obtained by him against the tenants together with a sale-deed 
conveying those decrees to the defendant, and prayed that the defendant 
might he ordered to accept the conveyance and pay the amounts of the decrees.

ffeld that even if the award were bad, the defendant having acted on it 
and accepted the benefits it gave him, had precluded hitnself from impeaching 
i t ; also that the case was not one iu which it was possible to assess compensa
tion in money for the breach of the particular condition in the awsŷ d, and 
that tlae plaintiff was entitled to specific performance of tho award, and 
this was directed in terms of the order made in tho case of Bell v. Demer (1).

T h e  facts of this case are fully sLated in the judgment of 
the Court.

Pandit Moti Lai, for the appellant.
Pandit Bundar Lai, for the respondent.
St a n l e y , C. J., and B u k k i t t ,  J.— This ifi an appeal from 

a decree of the Subordinate Jud ĝe o f Moradabad disaossing the 
plaintiif’s suit.

«̂ Eirat Appeal T̂o. 113 of 1901, from a decree of Bahu Mafca Prasad, 
Subordinate Judge of Moradabad, dated tho 13th April 1901.

(1) (1886) 54 Law Times Reports, 72J),



The facts o f  .the case are clear and practically imdjsputed. igoi
The only difficulty we feel is as to the form o f the order we beu
ought to pas3.

The facts are as follows ;—   ̂ «•
On July Istj 1897j t!ie defeudant-respondentj who is gamindar SxNeH.

of Manza Pipalsana, granted a lease of that village for a term of 
five years—1805-—1S09F. (1897—1902 A.!).)«—to Ihe plaiatifFj 
Brij Mohaoj and one Mangai Sen, at an annaal rental of 
Rs. 8j200. MaDgal Sen appears to have surrendered his interest 
in the leaSe to Brij Mohan* We liave no Goneern with him 
in this case.

In the year 1898, in coD̂eqQenGe of the new .settlemeBtj 
disputes arose b‘?tween the plaiatiff and the defendant about the 
rental (jama) payable by the latter. The parties agreed to 
refer these disputes to the arbitration of one Pandit Mnrari Lai 
o f Sherkot, and accordingly on January Slst, 1899, they execut
ed and registered a formal submission to arbitration.

Pandit Murari Lai prepared an award on April 7th, 1899.
This award he published on the same day by registering it, 
and he had it handed to the defendant-respondent, Shiam Singh.

Turning now to the submission to arbitration agreement of 
January 3lst, 1899, let-us see what were the matters referred fo 
the arbitrator to decide.

Tliey were four in number, namely— fl )  what rental (jama) 
was to be paicf by the appellar.t, the lessee, to the respondent, the 
lessor, for the years 1306-^1309 F. (1898—1902) ? (2) the dura
tion ̂ of the lease, i. e., was the lessee to continue to hold for the 
unexpired portion of the lease ? (3) in case the arbitrator should 
direct the lease to terminate within the term, then who was to be 
liable to pay the rents due from tenants to the lessee ? and (4)
In 4he same event, which party was to bear the expenses incurred 
in breaking up waste’ land ?

In his award the arbitrator, inverting .the order o f  the 
questions, decided (1 ) that the lease was to terminate with the 
kharif of 1306 F., and that th * lessee should surrender possession 
to the lessor from the comme icement o f  the rabi o f  that year.
As regards the arrears of rent in cash and in kind due to the 
lessee from the tenantŝ  the award directed that the lessee should
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1901 sue and obtain decrees against the tenants for tlie arrears due
‘ 'jj” "----- ' from them, and that on his executing a sale-deeci of those decrees
Mon AIT to the respondent, the latter should pay to the appellant the

c. amount entered in the decrees.
toGH III this manner the arbitrator disposed o f the second and

third of the four matters mentioned above. As to the first and
fourth, he found that a lump sum o f Rs. 800 was due to the
lessor, ^hiain Si ugh, and directed that the lessee appellant 
should pay him that amount. Thus the award dî .*ected (1) 
that the appellant should surrender possession at a fixed time 
within the terra, and (2) should pay Rs. 800 to the respondent. 
It further directed (3) that the lessor, the respondent here, on 
receiving a conveyance o f  decrees for arrears o f  rent, to be 
obtained by the lessee against the tenantry, should pay the 
amounts o f those decrees to the appellant, the lessee. As to the 
acts which were to be done by the appellant under the award, it 
is admitted that he surrendered possession to the respondent, as 
directed. As to the payment of Rs, 800, the respondent, in 
June 1899, sued the appellant in the Rent Court to recover 
that sum with interest. In his plaint he recited the submission 
k) arbitration and the award, and claimed the Ra, 800 as being 
due to him by virtue o f the award. The lessee (defendant in 
the Rent Court) pleaded to the jurisdiction o f the Rent Court 
and also alleged part payment. Both these pleas were overruled, 
and the Assistant Collector, on September 28th, 1899, gave a 
decree for the Rs. 800 with interest and costs.

By the present suit the appellant lessee seeks to compdl the 
respondent lessor to do that which the award directs him to do. 
The suit was dismissed in the Court below for reasons to which 
we shall presently allude. But before going further, we desire to 
refer to some intermediate proceedings taken in the matter of 
this award.

Some time early in 1900 (the date does not appear) the 
appellant lessee applied to the Court to have the award filed 
in Court under the provisions o f section 525 o f  the Code o f  Civil 
Procedure. That application was opposed by Shiim Singh on 
the allegation (among other objections) that the arbitrator had 
exceeded his power in directing the saj-e to Shi am Singh, o f
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decrees to be obtained by the plaintiff, Brij Mohan. His objec- 1901 
tiona were ovemilecl, and an order was made on April 2nd, bmj
1900, directing the award to be filed in Court. The Court 
held that the direction as to the sale o f the decrees was a good «. 
and sensible decision, and, as to the rents, observed that the Sxx&a. 
"  qoestiaii o f  rent for any particular year was not referred to 
the arbitrator, but tbe general question o f  arrears of rent was 
referred to him.’^

Appended to his plaint in the suit now before us, the 
plaintifi-appellant produced in Court a large number of decrees 
for arrears o f  rent against tenants for sums aggregating (with 
interest) Rg. 6,750, and also a deed o f  sale executed by him, 
purport! ng to transfer those decrees to the respondent, and he 
prayed the Court to cause those documents to be handed over 
to the defendant-respondent, and to direct the latter to jjsy to 
him (plaintiff-appellant) the aggregate amount o f those decrees 
with interest.

The defendant's reply chiefly consists o f  an allegation that 
the arbitrator acted in excess o f  his powers as to the tenant â 
rents, aa he was empowered only to dis]3ose o f  the rents accrif*- 
ing due in the years 1306— 1309 F., and not those o f  the year 
1S05*F.

This contention has been accepted by the Subordinate Judge, 
who holds broadly that the arbitrator had power only to dispose 
o f the question o f rents beginning from. 1306 F. In  this the 
lower Court is clearly wrong. In  the submission to arbitration 
the words used are who will be liable to pay the rents due by the 
tenants to the lessee, second party These words are perfectly 
general. There is no restriction whatever in them to the rents 
due for the kharif o f-1306 F . We see no reason why we should 
import any such restriction. Evidently tbe lower Court Has 
made the mistake o f  confusing the earlier portion o f  the agreement 
with the later. They refer t9 two quite distinct matters. The 
earlier portion empowers the arbitrator to decide what rental 
(jama) is to be paid to the lessor by the lessee for the years 1306 
to 1309 F. only, and necessarily so, for the &st year (1305 F .) 
o f  the term had passed, and the parties came to this agreement 
in 1306 F ,, the first o f  the years as to which there was a
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1901 Bnt a decision as to the rental payable by the lessee under his
II different matter from a decision as to arrears o f 

Mohait I'exit d u e  by tenants to  the le»see .

V. It was furfclier urged for the respondent that this is a case
SwM. which adequate money relief could be allowed to the plaintiff,

and that therefore specific performance should not be allowed. 
To this it is sufficient to reply that we know o f  no standard or 
measure o f  damages by which in this case we could estimate 
what compensation should be awarded to the appellant. The 
learned vakil who appears for the respondent was unable to assist 
us in this matter. It was also contended that the appellant could 
himself enforce in execution the rent decrees he has got. To this 
there is the evident reply that appellant, by the arbitration sub
mission, contracted to abide by terms o f the award, which direct 
him to sell the decrees to the respondent. And as to the allega
tions in the 6th paragraph of the defendant’s written statement we 
need say no more than they are nothing more than mere 
surmises. We are unable to agree with any o f the remarks o f the 

»Subordinate Judge as to the position o f  an assignee of a decree 
o f a Rent Court, when asking a Rent Court to execute a deoree. 
We have no doubt that he would find no more difficulty in a 
Rent Court than in a Civil Court.

We have thought it right thus to discuss seriatim  the 
various points raised for the respondent in the judgment o f  the 
lower Court, in his written statement, and in the arguinent>of his 
learned vakil. But we are unhesitatingly o f  opinion that it was 
not open to the respondent to take any o f  those pleas. Admit
tedly, he willingly entered into the agreement o f the 81st 
January, 1899. As far as the award was, favourable to him he 
accepted it and acted on it. He accepted the surrender o f  the 
lease when years o f  the term were still unexpired. He got 
the Rs. 800, or at least got a degree for it, on the strength o f the 
award. Appellant has done all that the award directed him to 
do, even going to ths expense of suing the tenants and getting 
decrees. Under such circomstaoces we hold that even if the 
award were bad by reason of the arbitrator having exceeded his 
powers (which we hold is not tlie ca:-;e), the respondent is pre* 
eluded by his own conduct from impeaching it. He has chosen
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to accept and act on it as i f  it were a good and binding award; 
he has taken all the advantages it gave him, and we cannot now 
allow him to say that he is not bound by it.

In onr opinion the decision of the lower Court on the merits 
o f  the case is wholly wrong and must be set aside. W e therefore 
allow this appeal, and we set aside the judgment and decree o f 
the lower Court with costs in both Courts.

W e have had some difficulty in settling the form o f  the order 
we should pass in directing specific performance in favour o f  the 
appellant. W e have been unable to find any ease exactly in point 
in the Indian Law Reports. We have, however, been referred 
to the case o f  Bell v. Denver (1) which is on all fours with the 
present case. Adopting the form of order made by North, J., 
in the case jast cited, we declare that the plaintiff-appellant 
is entitled to specific performance 'on  the part o f the defendant- 
respondent o f  the award o f April 7th, 1899, so far as the same 
remains unperformed, and it appearing that the plaintiff-appel
lant, in pursuance o f  the said award, has obtained decrees against 
tenants for arrears o f  rent agregating Es. 6,354-15-0 and has 
executed a valid sale-deed o f  the said decrees in favour o f the 
defendant-reapondent, and has deposited the same in this Court 
for delivery to the defeadaot-respondent, and has, through the 
learned vakil who appeared for him in this appeal, undertaken 
to render to the defendant-respondent such assistance on his part 
as "“may be necessary ( i f  any) for obtaining execution by the 
defe3Uant-respondent o f  the abovementioned decrees, we direct 
that the said sale-deed be delivered from Court to the defendant- 
respondent or to his vakil, and we give a decree in favour o f  the 
plaintiff-appellant for the sum o f  Rs. 6,354-15-0 to be paid to 
him by the defendant-respondent.

Appeal decreed.
(1) (1880) 54 Law Times Keporta, 729,
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