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Before Mr. Justice Prinsep and Mr. Justice Beverley.

KOILASH CHUNDER ROY axp aAworner (DroRgm-moLpurs), ». JODU
NATH ROY Axp orirERs (JUDGMENT-DIEBTOTS),*

Bengal Tenancy Aoty 8. 148 (h)— Decree for arrenrs of rent, Assignment of—
Ezecution of decree by Adssignee.

The fact that an assignment of a desrec for arrears of ronl was madz
before the Tenuncy Act will not protect from lho provisions of s 148
(k) an assignee who proecods to execution alterwards ; bul execution
cannot be refnsed where, before that Act camo into oporation, the assign-
ment had been recognised by a court of execution under s 232 of the
Civil Procedure Code.

A DECREE for arrears of rent was obtained by Joykali and Srish
Chunder Sirkar Chowdry. On the 13th June, 1885, Koilash
Chunder Roy obtained an order from the Civil Courtin the pro-
ceedings in execution of that decree, recognising him as assignee
of the rights of Srish Chunder Sirkar Chowdry, to a four-anna
share. In September, 1885, Joykali applicd to exccuile the
entire decree. In consequence of an informality that appli-
cation was returned for amendment, and finally it was nob
presented and granted by the Court until the 10th November,
la the meantime the Bengal Tenancy Act came inlo operation
on the 1st November. On the 27th March Koilash potitioned
to the Civil Court stating that he and Moti Tall had, in
June, 1884, purchased the rights of Joykali, and asked that
their names might be substituted in her place so that they
might be allowed to cxecute the decree. The Subordinate Judgo
disallowed the objections of the judgment-debtors, which wore
raised under s. 148 (&) of the Bengal Tenancy Act, but the
District Judge on appeal held that execution could not procesd
in consequence of the assignments which had been made by the
original decree-holders. He accordingly ordered tho attachment
of the property to be withdrawn and the sale to be stayed sine
die. The deeree-holders appealed to the High Court.

® Appeal from Order No. 373 of 1886, against the order of J, Crawfurd,
Bsq., District Judge of Nuddea, dated the 14lh of August, 1886, rovers-

ing the order of Baboo Nufler Chunder Bhutto, Subordinate Judge of
that district, dated the 7th of August, 1886,
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Baboo Bhobani Churn Dutt for the appellants,

Baboo Gurudas Banerjee and Baboo Girija Sunker Mozumdar
for the respondents.

The judgment of the Court (PRINSEP and BEVERLEY, JJ.), after
setting out the facts as above, proceeded ag follows ;v

Section 148 (A) declares that, “ notwithstanding anything con-
tained in s. 232 of the Code of Civil Procedure, an application for
execution of a decree for arrears obtained by a landlord shall not
be made by an assignee of the decree unless the landlord's interest
in the land has become, and is vested in him.” In this case it is
admitted that the exception stated does not exist. We have,
therafore, to consider, first, whether the assignment of the rights
of Srish Chunder, which was admitted by the Court of execution
under s. 232 before the Bengal Tenancy Act became law, entitles
the assignee to proceed to execution in respect of the rights of the
assignor ; next, whether the assignment of the rights of Joykali,
said to have been made before the operation of the Bengal
Tenancy Act but not notified to, or recognised by, the Civil
Courts until after that Act, entitles the assignee to the assistance
of the Court in exccuting the decree; and, lastly, whether the
application for execution made by Joykali can proceed.

Now, in respect of the rights of Srish Chunder, we are of
opinion that, inasmuch as the Civil Court, by an order regular-
ly passed under s, 232 before the Bengal Tenancy Act camo
into operation, permitted Koilash Chunder to cxecute the decree
as one of the decree-holders, the Bengal Tenancy Act does not
apply. The effect of this order,in our opinion, is to substitute
Koilash Chunder as a decree-holder in the place of Srish Chunder,
the original decree-holder, and after that order was made under
s. 232 it is not for the Court executing the decree to consider
any circumstances under which it was made, The application
of s, 148 (h) is not retrospective so as to affect that order.
Tt contains rather a prohibition to the Courts to abstain from
granting any application for execution of a decree for arrears
obtained by a landlord which may be made by an assignee
unless under exceptional circumstances, But the mere fact that
any assignments were made before the Bepngal Tenancy Act
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came into oporation would nol entitle the assignees to -ask
the Court, of execution Lo recognise thom now.

We are next of opinion that the application for exccution
now before us made by Joykali cannot procecd. We comnot
find that that application was ever allowed under s, 231, and there-
fore wo must take it that Joykali had no authority to exccule
the eulive decrec. As the matter is not before us we abstain
from expressing any opinion whethor Joykali and Koilash Chunder
jointly, or either of them separately, under permission given
under 8. 231, can execute the decrec. The appeal is therefore
dismissed. Rach party to pay his own costs,

K. M. C. Appeal dismissed.

Before Myr. Justice Prinsep and Mr. Justice Beverley.
DOYA COAND SLIATIA (Dereypant No. 1) v. ANUND CIIUNDER SEN
MOZUMDAR (PraINTIFF), **
Onus of proof—Transferability of tenure—Resumplion.
There is no prosumption that any tenure held is not a transferablo tenare,

aud o landlord who sues for khas possession ou tho ground that a tenwe
sold was not transferable must establish his cese as an ordinary plaintift,

Awanpa CaUNDER SEN brought a suit for khas possess%on
of & plot of land .which had been purchased in cxceution of*a
decree by Doya Chand Shaha, the principal defondant,  Ananda
alleged that the other defendants had held the land as his
tenants, and inasmueh as their interest in it was not of o trons-
ferable nature, Doya Chand as auction-purchaser of that intorest
was a mere trespasser, and thus liable to be evicted from the
land. Doya Chand contended, among other things, that the
holding was a mokurari one and transferable both by law
and custom. Upon the question whether the prodecessors in
title of Doya Chand had a saleable interest in the disputed land
neither party gave any evidence, and the Munsiff was of opinion
that the burden of proof lay on the plaintiff in the ordinayy

#Appeal from Order No. 268 of 1886, against the order of Buboo
Promotho Nath Banerji, Subordinato Judge of Mymensingh, dated the 23ud
of June, 1886, roversing the order of Baboo Rash Dobhari Bose, Munsift of
Ghasegaon, dated tho 5ih of Apiil, 1886,



