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the property in the plaintiff’s favour being carried out. The.
facts of this case are similar to those in the case of Haje Pir
Muhammad v. Thakur Dos decided by the Chief Court of the
Panjab on the 20d of February, 1881—uvide number 40 of the
Civil Judgments of 1881. The learned Judges there held that
the continnance of the attachment under the order of the Court
must be treated as an injunction under section 492 of the Code
of Civil Procedure, and an injunction wrongfully obtained by
the defendant. They accordingly applied article 42 to the case.
It is-quite true that the plaint in this case has not been artistic-
ally framed. Still it clearly sets forth the wrongful attachment
of the soap, and alleges that “the defendant by means of con-
tinued litigation did mot allow it to be released for sixteen
months.” As stated above, it was not until the date of the
release that the plaintiff was in a position lo estimate the damage
which he had suffered. He instituted his suit within a little
more;than three months from the date of the release, and within
six months of the date of the final dismissal of the defendant’s
suit under section 283. This being so, it appears to me impossible
to hold that the plaintiff’s suit was out of time. I allow the.
appeal, and, setting aside the decree of the Court bclow, remand
the case to that Court under section 8§62 of the Code ef Civil
Procedure for disposal of the remaining grounds raised in the.
memorandum of appeal to it. The plaintiff will have the costs
of this appeal in.any event. The other. costs will abide the
result,
' Appeal decreed and cause remanded.

REVISIONAL CRIMINAL.

. Before My, Justice Knozx,

KING-EMPEROR v. FYAZ-UD-DIN.*
Criminal Procedure Code, sections 110 et seqq. and 487—Security for good
behaviour—DPower of District Magistrate to reopen proceedings on the
same record after the discharge of the person called upon to show equse

by a« Magistrate of the first class. B
Held that it is competent to the. Magistrate of the District, in the case of
a person who has beexn ealled npon, under section 110 of the Code of Criminal

# Criminal Revision No. 659 of 1901,
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Procedure, by & Magistrate of the first class, to show cause why he should
not furnish security for good behaviour, and has been discharged by such
Magistrate under section 119 of the Code, to institute fresh proceedings against
such person upon the basis of the record that was before the first class Magis-
trate. Queen-Empress v. Mutasaddi Lal (1}, Queen-Empress v. Ratti (2),
Queen-Empress v. Ahmad EKhan (3), aud (ueen-Empress v. Iman Mondal
(4) referred to.

THE facts of this case sufficiently appear from the order of
the Court.

Mx. A. H. S. Hamilton for the applicant.

Xrox, J~This is an application by one Fyaz-ud-din, ask-
ing this Court to revise an order passed by the Distriet Magis-
trate of Bijoor. That order is dated the 2ud of September, 1961.
It appears that the District Magistrate of Bijnor had before him
certain proceedings which had taken place in the Court of Pandit
Bicheshwar Dayal, a Magistrate of the first class. Those pro-
ceedings were proceedings under section 110 of the Criminal
Procedure Code. Pandit Bisheshwar Dayal, after hearing the
evidence on both sides, came to the conclusion that there wera
not, in his opinion, sufficient grounds, for the present at least, to
bind over Fyaz-ud-din to be of good behaviour; and he accord-
ingly discharged him under seetion 119 of the Code of Crimifial
Procedure.

The Distriot Magistrate of Bijnor, after looking through the
record, instituted fresh proceedings after framing a fresh order
under section 112. He did not profess fo make the order under
seafion 437 of the Criminal Procedure Code, but in the applica-
tion before me it is contended that his order must have been
made under that section. It is now contendel that the District
Magistrate cannot institute fresh proceedings in the absence of
fresh information. The learned counsel for the applicapt drew
my attention to the case of Queen~-Empress v. Iman Mondal,
(4). In that case, according to the judgment, the order for
inquiry purported to have been made under section 437 of the
Code of Criminal Procedurs ; so that in this respect it differed
from the case with which I have now to deal. The learned
Judges who decided that case have laid down that proceedings
under section 110 of the Code of Criminal Procedure cannot be

(1) (1898)- 1. L. R,;%21 AML, 107. (33 Waeskly Notes, 1900, p. 206.-
(2) Weekly Notes, 1899,p 208,  (4) (1800) I L. R.; 27 Cale,; 662
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regarded as on a complaint, nor can they be regarded as a case
in which an accused person has been discharged. But the import-
ant part in that judgment, so far as this case is concerned, was
the final paragraph, in which, after setting aside the order, they
added —“if it be considered by the Magistrate that it is neces-
gary to institute further proceedings, bo is competent to do so
under the law on fresh information veceived,” 8o far the ccn-
tention of the learued counsel, that further proceedings under
section 110, when the first proceedings have come to an end,
caunot be instituted except on fresh information received, is justi-
fied. Yn the present case the Magistrate of the District acted
only upon the record of the previous procesdings, so thai he
canuot be gaid to have acted on {resh information so far as the
present proceedings were concerned. The case above cited las
been followed by thiz Court in the case of Queen-Bmpress v.
Ahmad Khawn (1), Ilere, too, the order reporied to this Court
was an order purporting to have bsen made unider section 437 of
the Code of Criminal Proceduve, and it was beld that that ovder
was passed withoat jurisdiction,

Ow the other band, this Court has held in QGueen-Fwmpress v.
Mbtasaddi Lab (2), and again in Queen-Bapress v. Hatti (),
that procecdings vi' this kind are proceedings which are covered
by section 437 of tlie Criminal Procedurs Uode. 8o far as T am
concerned, it sppears to me that the words “iato the case of any
accused person who has been dischurged,” which are used in
section 437, ave, with all due respect to those who have beid
otherwise, wide enough tv cover cases falling under Chapter
YIII (B). Ifthose wordsdo not cover proceedings under Chap-
ter VIII(B), then I know of no provision of the law, or any
principle of law, which would svand between a, Magistrate ingti~
tuting fresh proccedings, even if Le was acting upon precisely
the same facts and precisely the same information. I wish to
guard myzelf agninst being understqud to hold that I consider
that euch proceedings shonld be instituted lightly, or that a
Magistrate should not enter upon them without very great cara
and caution. In the present justance the District Magistrate of

(1) Weekly Notes, 1900, p. 206.  (2) (1898) It L. R., 21 ALL, 107.
(3) Weekly Notes, 1899, p. 203.
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Bijnor certainly looked into the case, and apparently carefully.
He came to the conclusion that merve convineing proof of bad
livelihood of tha worst deseription conld not be adduced. He
accordingly, as 2Iagisteata of tha Distriet, lasiituted fresh pro-
ecedings nader section 1105 and he dil not purport to act under
section 437 of the Criminal Procedure Code. He evidently
looks upon.ths record as information snificient ta justily his tak-
ing action, He toolk fresh evidease. I have been askad to refer
the case to two Jadges in orler that there may be an autheri-
tative devizsion npon the point. I do not, however, think it neces-
sary to delay passing orders. Hven if the District Magistrate
should require sesurity, his proczedings can, if they are procead-
ings held without jurisdistion, he afverwards set aside. I do pot
for one mowent go into the evilence one way or the other, but
it iz easy fo conceive fhat o man who is a terror to the neigh-
bourhood might work a good dual of mis:hiaf while or wutil this
ease could be decided ; and up to the preseat, with the exception
of one reportel case of Queen-Empress v. dhmad Khon, so
far as T koow, his power to do so has never been quostioned in
this Court. As I have shown in Queen-Empress v. Ahmag
Khan, the Magistrate purported to act under section 437. In
this case the Magistrate does not profess to have so acted.
I dismiss the applization,

Before Mr. Justice dikman.
KING-EMPEROR » MUNKA®
Criminal Procedure Code, sccttons 107(2), 192—8ecurity fur keeping the
peace—Trans fer—Power of District Mrgistirate Lo trazsfer procsed-
ings inséituled by Mim against @ person not within ks divtrict.
proceedings und i siotloa L47{2) of the Cods of Criminal Procedure againpst
a pevson nok ab the time within the Iimits of his jurisdiction to transfer such
procecdings ab & laber stuge to a Mugisbrale gubordinate to himself, though
such Magistrate was not compatent to initinte such proceedings.
Tris was a reference made under section 438 of the Code of
Criminal Procedure by the Sessions Judge of Gorakhpur, arising
out of the following facts. Oue Munna Tiwari, a resident of

the Gorakhpur district, had heen called upon by the Distriot

Held that it was compotent to a District Magistrate who had initiasted

e
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