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1901 apply the section to a case of this kind the words should have 
beeu wider  ̂and should have included not merely property or any 
part o f property, but also rent and profits”  of the property. 
For tkese reasons we are o f opinion that the Court below is 
wrong in its decision and that the appeal should be granted.

It must be understood that our judgment is not to be taken as 
entitling the appellant to obtain payment from the Collector with
out a suit i f  the Collector contests the matter.

Appeal decreed.

1897 
January 13.

Before Sir John Edge, Knight, Chief Justice, and Mr. Justice Blair. 
BEHARI LAL atso a^jo^heb (Degeeb-hoIiDEb,) v. MAJID ALI (Jtjdg-men'e-*

D e b i o e ) . *

Execution o f  decree—Principle o f  res judicata as applied to eosecution fro -  
ceedings—Succession certificate—Act No. V I I o f  1889 (Succession cer- 
tijicaie AciJ, section 4.
The principle of r e i ' a p p l i e s  to provoafc parties raising a second 

time iu the same suit, or in tho sitme execution proceedings, an issue which, 
in tbat suit or in the exocUfcion proceedings iu that suit, had been previously 
determined.

The principle of res judicata does not depend for its application upon the 
question whether the decision which is to bo used as an estoppel was a right 
decision or a wroag decision in law or on facts. A dcfendant-rospondent can
not avoid tho application of the principle of res judicata by saying that ho 
did not appear at the trial of the suit, and a plaintiff who has got an ex pnrte 
decree on proof of his title or on failure of tho defendant to prove a defence, 
the onus of proving which was ou him, caunbl; be deprived of the full benefit 
of the decree which lie has obtained by the fact that the defendant did not 
appear in Court to protect his own interest. Ham Kir pal v. Hup ^vari (1) 
referred to.

One Gauri Shankar obtained a decree for money against 
Mujid All. Gauri Shankar having died, one Behari Lal, alleging 
himself to be a brother o f Gauri Shankar, and one Masfimmat 
Sonkali, alleging herfielf to be the widow o f a deceased brother 
of Gauri Shank'ar, applied for execution. No decision was come 
to on that application, but it vijas struck of£ under circumstances 
wliioh did not make the striking off a dismissal. A fter this 
Bohari Lal and Sonkali again applied for execution by arrest o f  
the judgment-debtor. Notice of that application was apparently

* Socond Appeal No. 104.9 of 1894i, from an order of V . A. Smith, Est]., 
District Judge of Gorakhpur, dated the 7th J&ae 189-Ji.

(1)^(1883) I . B., 6 All., 209.
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sei’vocl, but Majid Ali made no appearance, and a warraat o f 
arrest was i.-̂ sued against him in his absence. This warrant was, 
however, never executed, and the application for execution 
proved iafriictiious. A  third application for execution was pre
sented by Baliari Lai and Musamoiat Sonkali making the same 
allegations o f  their relationship or coaneotion with Gaiiri Shan
kar, and again praying for the arrest o f  Majid AU. On this 
occasion Majid Ali did appear and objected to the right g f Behari 
Lai and Sonkali to have execution o f  the decree. The objec
tions were that neither o f  them was a member with Gaiiri Shan
kar o f a joint Hindu fam ily; that Behari Lai had been born 
deaf and dumb, and, even i f  he was a brother o f Gaiiri Shankar, 
no rights had devolved upon him, and that nnder section 4 of 
Act No. V I I  o f  1S89 the Court could not proceed upon the ap
plication for execution except upon the production by the appli
cants o f  probate or letters o f  administration or o f  one o f  the 
certificates referred to in that section. The first Court disallowed 
the objections and made an order for execution. The j adgment- 
debtor appealed, and the lower appellate Court (District Judge 
o f Gorakhpur) reversed the order o f  the Court o f  first instance 
and dismissed the application for execution. That Court hekl 
that Behari Lai was not a member o f a joint family with Gauri 
Shankar, and that neither he nor Musammat Sonkali was enti
tled to have execution o f the decree, and farther that the objec
tion under section 4 o f Act No. V l t  o f  1889 was a good one. 
Against this order the deoree-holdors appealed to the High 
Couft.

Mr. Ahdul Majid, for the appellants.
Pandit Bundo/r Ldly for the respondents.
Edge, C. J., and Bl a ir , J.—Ganri Shankar obtained a decree 

for money against *Majid Ali. Gauri Shankar died, and one 
Behari Lai, alleging himself to be a brother o f  Gauri Shankar, 
and one Mtisammat Sonkali, alleging herself fo be the widow o f 
a deceased brother o f Gauri Shankar, applied for execution. 
No decision was come to on that application, but it was struck; 
off under circumstances which did not make the striking off o f 
the application a dismissal, Afterwards Behari Lai and Mu- 
sammat Sonkali, making the same allegations of relationship Oi

Bekaei
L a l

•B.

Majid Alt.

1897



140 THE INDIAN LA.W REPORTS, [vO L . XXIV .

BBHAUr
Lae

V .

M a j i d  A m ,

1897 connection with Gaiiri Shankar, applied for execution o f  the 
decree by arrest o f Majid Ali. Notice was issued to M ajid A li 
under seefcion 248 o f  the Code of Civil Procedure. It has been 
proved that that noiice was served, and indeed, as the Court pro
ceeded to adjudicate on the applioation, it must be presumed, 
until the contrary is shown, that the Court was satisfied by pro
per evidence that the notice had been served. 'Majid Ali did 
not appear. On that second application the Court made an 
order for the issue o f a writ for the arrest o f  Majid AH. Majid 
A li could not then be found, and the warrant was never execut
ed, and the application was infructuous. Subsequently, on the 
2nd o f  August, 1893, Behari Lai and Musammat Sonkali, mak* 
ing the same allegations o f  their relationship or connection with 
Gauri Shankar, presented another application for execution o f the 
decree by the arrest o f Majid Ali. On this occasion Majid Ali 
did appear and objeoted to the right o f  Behari L ai and Sonkali 
to have execution o f the decree. The objections were that neither 
of them was a member with Gauri Shankar o f  a joint Hindu 
family ; that Behari Lai had been born deaf and dumb, and, even 
if he was a brother o f Gauri Shankar, no rights had devolved 
on him, and that under section 4 o f Act No. V I I  o f 1889, 
the Court could not proceed upon the application for execution 
except upon the production by the applicants o f  probate or kttera 
of administration or of one o f the certificates referred to in that 
section. The first Court disallowed the objection and made an 
order for execution. The Second Court held tliat Behari Lai 
was not a member o f  a joint family with Gauri Shankar, and 
that neither he nor Musammat Sonkali was entitled to have exe
cution of the decree, and further that the objection under section 
4 o f  Act No. V I I  o f 1889 was a good one, and allowing ^he 
objectious dismissed the application.

O f course it is obvious that, whether Musammat Sonkali’s 
husband died before or after Gauri Shankar died, she was in no 
sense a co-parcener o f Gauri SKankar, and in that sense not 
a member o f  a joint Hindu family conjointly with him ; and 
that if she was a representative entitled to have the decree 
executed, section 4 of Act No. V I I  o f 1889 would apply in her 
case,
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As to Behari Lai, tlie question appears to turn upon what 1397 
would be the effect o f  the second application and the order for 
execution issued thereon. Seotion 13 o f the Code o f Civil Pro- 
cediire o f course in terms does not apply to a case o f  tliis kind, Majib' khi. 
but, as has been pointed out by their Lordships o f  the Privy 
Council in the case o f  Ram K ir pal v. Ribp Kuari (1) the prin
ciple o f  res judicata  applies to prevent parties raising a second 
time in the same suit, or in the sams exeaiition prooeedings an 
issue which, in that suit or in the execution proceedings in the 
suit,, had been previously determined. Now Majid Ali had an 
opportunity to come before the Court on the second application 
and to raise these very objectioas. We must presume, as the 
Court made an order for the issue o f a warrant on that second 
application, that the Court rightly or wrongly did decide and 
determine the question as to the right o f Behari Lai aud Musam- 
mat Sonkali to have execution o f the decree obtained by Gauri 
Shankar. W e must presume that the Court followed the proce
dure indicated by the Code o f  Civil Procedure in cases in which 
a defendant does not appear, and, as it made an order in favour 
o f  the applicants, it is to be presumed that the Court was sati^ 
fied by evidenoe that these applicants were representatives o f 
Gauri Shankar entitled to oxeoiite his decree. It is immaterial 
for present purposes whether or not the Court came to a wrong 
decision on that point. W e  think the decision probably was 
wrong, but we cannot decide the question. It  is obvious that the 
principle of tbs jvkdicata does not depend for its application 
upon ?Ue question whether the decision which is to be used as an 
estoppel was a right decision or a wrong decision in law or on 
facts. The defendant-respondent cannot avoid the application 
o f  the principle o f  rss judioata  by saying that he did not appear, 
at the trial o f  the suit? The plaintiff who has got an ex parte 
decree on proof o f his title, or oti failure o f the defendant to 
prove a defence, the onus of proving which was on him, cannot 
be deprived o f  the full benefit o f  the decree which he has obtained 
by the fact that the defendant did not appear in Court to pro
tect his own interest. Jn such cases the plaintiff could not sue 
again on the same cause o f  action, and it would be a curious 

(1) (188^) I. L. R., 6 A ll, 269.
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principle o f  law which would preclude the plaintiff from suing 
again on his cause o f action, but would leave it open to the 
defendant to raise in any subsequent litigation between himself 
and the plaintiff the issues which must necessarily have been 
decided explicitly or implicitly to have entitled the plaintiff to 
the decree which lie had obtained ex parte. Under these circum
stances we holdjthat the effect of the adjudication and order passed 
upon till second application for execution was that Majid Ali 
cannot now dispute the right and competence o f Behari Lai and 
Musammat Sonkaii to have execution o f  the decree as represen
tatives of Gauri Shankar. That, in our opinion, is the necessaiy 
result o f the principle o f  res jzodicata as applied to this case.

But the principle o f res judicata  has no effect upon the pro
visions o f  section 4 o f Act No. V I I  o f  1889. That section 
prohibits a Court from passing a decree against a debtor o f a 
deceased person for payment of his debt to a person claiming to be 
entitled, to the effects o f the deceased person or any part thereof, 
or from proceeding upon the application o f a person claiming to 
be 80 entitled, to execute against such a debtor a decree or order 
/o r  the payment o f  his debt, except upon production o f one or 
other o f the documents specified in the section. It imposes a 
duty on the Court which the Court is bound to perform, no 
matter what the proceedings between the parties, or any 'agree
ment between the parties, may be. All that is clear in this case is 
that it cannot now be questioned that Behari Lai and Musammat 
Sonkaii, as between them and Majid Ali, are entitled to have exe
cution o f the decree, of course subject to the provisions o f  section 
4 of Act Ho. V I I  o f 1889. Whatever title the Court may have 
assumed that they had, it is obvious that Musammat Soukali, at 
any rate, was not a member o f the same joint family as Gauri Slian- 
kar. The Court below ought, instead o f dismissing the applica
tion for execution, to have given reasonable tittie to the appli
cants to perfect their title by the production o f one or other o f  the 
documents specified in section 4'̂ ’o f  Act No. V I I  o f  1889. We 
set aside the decree o f  the Court below and remand this case to that 
Court under section 562 o f  the Code o f Civil Procedure to be dis
posed o f  according to law. We allow the appeal, but without costs.

Appeal decreed dnd cause remanded.


