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1501 case, by the sub-tenaut of an occupancy tenant or by the occu-
Mzer  Dancy tenant Limsclf. This is the view that was taken by this
Sivem. Court in the ease of Geetum Singh v. Buldeo Kahar (1) and in
Trea Rar.  the observations of the Iate Chief Justice in the case of Futima
Begam v, Hanst (2). A similar rule has has been adopted by
thie Board of Revenue. It may be that the wording of section
56 is open to some possible argument, but I am of opinion that
that question is now eovercid by authority. I would allow this
appeal, and, setting aside the order of the lower appellate Court,
restore the decree of the Court of first instance with costs in all

three Courts, v

Cuaer, J.—1 concur on the ground that the question has
been sctiled by the anthoritics to which my learned colleague has
referred.

By tae Court.~- The ovder of the Court is that tae appeal
be allowed, that the remand order of the lower appellate Court is
set aside, and the decree of the Court of first instance vesfored,
with costs in all Courts.

Appeal deereed.

Au;&g} 14, Refore My, Justice Burkitl and Mr. Justice Chamicr,

KALIAN RAT (Prarwerer) oo RAM CHANDAL (DEFENDANT).* -
Hindw Law—Mitakshara—Succession—Questivn of priorily lelwcen lhe
son of the paterial uncle of the deccased and Lis Dirother's grandson.

ITeld thut ageording to the Mindu law of the Mitakshara school {he
grandson of o brother is a neaver sapinde than tho son of a paternal unclo.
Sambhoo Dutl Singh v. Jhoolee Sinyh (3), Rutchepuity Dult Iha v. Iu't(ﬂmcler
Nevain Rae (1), Kureem Chand Gurain v. Oadung Gurain (3), Oorhye Kooer
v Rajvo Nye (8), Bhyah Rwwn Singh v. Bhyat Ugur Singh (7) and Swle
Singh v. 8arfaraz Kunwar (8) voferred to. Suraye Bhukte v. Zakshmning-
rasomamne (9) dissented from. -

Trris appeal arose out of a suit in which fhe plaintiff, Kalian

Rai, laid claim to.the estate of one Rai Singh, the son of the

# Second Appeal No. 267 of 1899, frofh a deeree of Babu Prag Das, Subor.
dinate Judge of Suharanpur, dated the 6th Jannary, 1899, reversing a doereo of
Paudit Kuwwar Bubadur, Munsif of Musfurnagar, dated the 7th February,
1898.

(1) (1872) 4 N..W. P, H. C. Rep, 76.. (5) (1868) 6 W. IR, C. R, 138

(2) (1837) 1. L. R., 9 AN, 244; at p, 247.  (6) (1870) 14 W. R, C. 1., 208,

(3) 8. D, A, L. I, 1855, p. 382, (7) (1370) 13 Moo. L. A,, 373,

(1) (1839) 2 Moo, L. A, 183. (8) (1896) I L. I, 19 All, 213,
(9) (1881) I L. R., 5 Mad,, 201,
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plaintit’s uncle. The pedigree of the family, so far as it cons= 1501
cerns the present zuit, was as follows i— KADIAx RAL
. ke
Muh?x Lal. Raxr
n CHANDAR.
. Y
Ram Sabai Bausi Ll
L ]
3 Nalian Rai (plaintiff).
l
‘i | |
Hardyan Singh Diwan Singh Rai Singh.Mt.Binda
i
Jauki Dag
) Barupi
Ram Chandar (deceased).

(defendant).

The defendant Ram Chandar was thus the grandson of oue
cf the brothers of Rai Singh. The plaintiff alleged that Ram
Chaudar having been adopted Ly one Jawahri had no claim
whatever to the estate of Rai Singh, to the whole of which lLe
asserted that he himself was entitled, The defendant denied that
he had been adopted by Jawahri and contended that he was entit-
led to the entire property of Rai Singh, of which he said he hag
been in possession since the death of Musammat Sarupi, the
danghier of Rai Singh,

The Court of first instance (Munsif of Muzaffarnagar) held
that the plaintiff had failed to prove Ram Chandar’s adoption
by Jawahri; but relying on the role of law laid down in Suraye
Bullmwv. Lalkshminarasemimnae (1), gave the plaintiff a decree,
holding that ¢ grandsons ” not being included in the word “ sons”
the defendunt as grandson of the brother of the propositus was
not entitled to succeed in preference to the plaintiff, who was the
son-of the paternal unecle of the propositus,

The defendant appealed. The lower appellate Court (Sub-
ordinate Juidge of Saharanpur) held that the defendant had a
preferential right to sncceed as against the plaintiff, and set aside
the decree of the Munsif and dismissed the plaintiff’s suit. The
Subordinate Judge referred to the ruling in Suba Singh v, Sar-
faras Kunwar (2). :

From this decree the phmtxﬂ' appealed to the High Gotut

(1) (1881) L. L. B, 5 Mady 201 (2) (180€) T L T, 10 AlL, 215 »
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Munshi Jang Bahadur Lal, for the appellant.

Mr. 8. S. 8inha, for the respondent,

Burgrrr aud CEAMIER, JJ.—This appeal arises out of a suit
brought by the appellant Kalian Rai against the respondent Ram
Chandar for possession of the immovable property of one Rai
Singh, deceased.

The following genealogical table shows the relationship of the
parties to the deceased :—

Mukh Tal
|
([ )
Ram Sahai. BamsiI Lal.
Kalian Rai, plaintiff.
| | )
Hardyan Singh. Rai Singh.
I ‘
L
]
Janki Das.
!
Ram Chandar, defendant.

The pariies are admittedly governed by the Hindu law of
the Mitakshara school. The question which we have to decide
is which of the parties (who are both equally near in degrec to the
propositus) has a preferential right to succeed—the plaintiff as
the uncle’s son of the deceased, or the defendant as the brether’s
grandson of the deceased,

The Munsif decided in favour of the plaintiff'; but on appeal
his decree was reversed by the Officiating Subordinate Judge.
Hence this appeal by the plaintiff,

The Mitakshara provides that-—

“On failure of the father, brethren share the estate.”” Chapter
11, section IV, verse 1,

“On failure of the brothers also, their sons share the herit-
age. ’—Ib., verse 7.

“If there be not even hrothers’ sons, gentiles (gotraja ) share
the estate: gentiles are the paternal grandmother and supindas
and samanodacas,”’—Section V, verse 1,
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“On failure of the paternal grandmother, the gotraja sapin-
das, namely, the paternal grandfather and the rest, inherif the
estate, ”—Section V, verse 3,

“ Here on failure of the father's descendants, the heirs are
successively the palernal grandmother, the paternal grandfa-
ther, the uncles and their sons.”—Section V), verse 4.

“Qn failure of the paternal grandfather’s line, paternal
great-grandmother, the great-grandfather, his sons and their issue
inherit. In this manner must be understood the succession of
(other) gotraja sapindas. *—Section 'V, verse 6.

“If there be none such, the succession devolves on sumans-
dacas.”—Section V, verse 6.

There has been considerable conflict of opinion as to whether
the brother’s grandson is entitled to succeed immediately after,
and in default of the brother's son, and if not, what place should
be assigned to him.

The Viramitrodaya does not actually mention the brother’s
grandson ; but inasmuch as the author considers that the degree
of spiritnal benefit conferred upon the dzceased proprietor should
determine the preferential right of claimants to inheritance, who,
are in the same degree, it may be supposed that he would have
preferred the brother’s grandson to the paternal uncle’s son, for
the former offers an undivided oblation to the father of the
deceased. As to how far this view of the author of the
Viramitrodaya can be accepted, see the judgment of Knox, J.,
in Suda Singh v. Sarfaraz Kunwar (1) and the judgment in
Bhyah Ram Singh v. Bhyah Ugur Singh (2),

Apararka in his commentary (as to which sea West and Buhler
on Hinda Law, 8rd ed., Vol. I, p. 18) takes the same view.
Accéording to him it would seem that the brother’s grandson
should come in immediately after the brother’s son (see Tagore’s
Law Xectures, 1880, pp. 426, 428), Balam Bhatta does not
appear to have dealt with the qpestion specifically.

Randa Pandita places the brother's grandson just before the
paternal grandfather (see Sacred Books, Vol. VII, p. 68, and
Tagore Law Lectures, 1880, p. 503).

(1) (1896) L. I R., 10 AlL, 215; (2) (1870) 18 Moo, T. A,, 373.
8t pp. 224, 225, 926, ‘
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It would not bhe of any use to examine the commentaries
which are not accepted as authorities in the Benares school ; but,
as far as we are aware, one of them only, the Smriti Chandrika,
denies the right of the brother’s grandson, while all writers of
the Bengal school, of course, agree that he comes in immediately
after the brother’s son, and the Vyavahara Mayukha propounds
a doctrine, according to which the parties to the present case
might share the inheritance lialf and half. _

Turning to reported cases in the Indian Counrts, we find that
the earliest ease in which the question is mentioned is that of
Sambhoo Dutt Singh v. Jhootee Singh (1), That was a case
from Tirhoot, where the Mithila law prevails; but it doos not
appear that there is any difference between the Mithila and Benares
schools on this question. The learned Judges say in their judg-
ment ¢ the right of succession only ascends on failure of brothers,
nephews, and grandnephews, ”’

In the case of Rutcheputty Dutt The v. Rajunder Narain
Rae (2) Mr. Harrington expressed the opinion that the words
in Mitakshara translated “<ons” and “issue ” in verses 4 and 5
of sec. 5 of chap. IT mean sons and other descendants of the sons
und grandsons; that this was shown by the werds ©on failure of
the father’s descendants” in verse 4, and by the words “on failure
of the paternal grandfather’s line” in verse 5, and that to adopt
the literal and stricter construction would be to cut off all the
descendants below the grandson of the father, which would be
inconsistent with other provisions of the Mitakshara. T

~ In the case of Kureem Chand Gurain v. Oodung Gurain
(8), Jackson J., quotes the above opinion of Mr. Harrington with
approval, and infers that he would have construed “brother’s
sons’ as including brother's grandsons, aud -proceels to state” his
own opinion that the word “sons” in the Mitakshara does, as
a general rale, -idelude all des:endants in the male line who can
offer funeral oblations. ~

In the case of Qorhya Kooer v. Rajoo Nye (4), the Court seems
to have been of opinion that a brother’s grandson was entitled
to suceeed in preference to the great-grandfather’s great-grandson.

(1) 8.D. 4, L. P, 1853, p. 382. (3) (1876) 6 W. R.C, R., 158. .
(2) (1839) 2 Moo, 1 A, 133. (4) (1870) 14 W. I. C. K., 208.
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The question was discussed at length in Suraya Bhulkia v.
Lakshminarasamma (1) by Sir Charles Turner, C. J., and Kin-
dersley, J., who held that according to the Hindn law current
in the Madras Presidency, a brother’s grandson did not exclude
a paternal uncle’sson. They took the view that the word ¢ sons "
in the Mitakshara, chap. IL, sea. IV, vers2 7, and ses. ¥, verse
1, should, be construzd literally and did not include grandsons.
The learned Judges considered the opinion of Mr, Harrington
quoted above to be an obiter dictun. They do not refer to the
opinion expressed in the other cases cited above, and they seem
to have beea influrnsed to v considerable degree by the writings
of commentafors, whose works are not, as far as we are aware,
accepted as authoritative in these provinses. Some passages in
the judgment suggest that, in their opinion, no grandsons of cal-
laterals are entitled to inherit. Such a rule would be inconsis-
tent with the decision of the Privy Council in Bhyal Ram
Singh v. Bhyah Ugwr Singh (2) ard Rutcheputiy Duit [ha v,
Rajunder Narain Rze (3) where the successful claimants were
respectively fifth and sixth in descont from the comuton sucestot.
Lastly, the judgment of the Madras High Court does not indi-
cate what place should be assigaed to the brother’s grandsons if
they do not come in immadiately after brother’s sons. Mr. Raj
Kumar Sarvadhikari, in his work on the Hindu law, comes to the
conclusion that brother’s graudsons should come {n immediately
after®the brother’s sonus and before the paternal grandmother
(Tagore Law Liactures, 1880, pp. 648—051). Messrs, West and
Buhler, Vol. I, p. 124, 3rd edition, dealing with the ques-
tion of the order in which gotrajz sapindas not mentioned by
the Mitakshara ar€ to be placed, observed that the principle
suggested by Mr, Harrington of continuing each line of heirs
down to the seventh person could easily be carried out in the
case of the paternal uncle’s fine and those descended from the
sons of remoter ancestors, but that it could not be carried out in
the case of the father’s line because the brother’s gra 1dsons could
not be allowed to inherit before the maternal grfnndmother,

whosa right to sucoedd 1 mmedmtely after the brother’s sons was

1) (18 L 1. R, § Mad, 91. 2) (187 0) 13 Moo., 1. A, 373.‘1 ‘
n e (3) %1889) 2 Moo. (I)!;(t 132 ’
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clearly settled, and because the brother’s grandsons would there-
by take precedence of the remoter descendants of the deceased
himself, such as tho great-grandsons. Thelearned anthors suggest
that in order to meet the difficulty the brother’s grandsons
should either be considered co-heirs with the paternal uncle's son,
or plased just before the paternal grandfather.

Shama Charan Sircar in his Vyavastha Chandrika, Vol.
L, p. 178, finds a place for brother’s grandsons immediately
after brother’s sons,

Ti iz admitted on all hands that the brother's grandson is a
near sapinda of the deceased. He is therefore certainly entitled
to inherit, and the ouly question is where he should come in,

Mr. A. C. Miitra and Mr, Golap Chandas Sirkar in their
works on the Hindu law express the opinion that the brother’s
grandsons come in after the grandsons of the great-great-great?
great-grandfather of the deceased. Such a reading of the Mitak-
shara brings about a re:ult completely at variance with its lead-
ing principle thai the inheritance ie to go to the nearest sapin»
.

Messrs, West and Buller seem rather to beg the question,
where they say thet the paternal grandmother must inherit in
preference to the hrother’s grandsons. If the word “sons™ and
“Lrother’s sons” in the verses last referred to are read as includ-
ing grandsons, the latter will exclude the paternal grandmother,

Considering that the words “sons’” and “issne” in,npthei'
parts of the same chapter have been read as including “ grand-
sons” and that “grandson” has been interpreted as inc_ljuding
great~grandsen in order to give effect to the rule that the inherite
ance shall gn to the nearest sapinda, and that in other respécts
the chiapters on succession in the Mitakshara have been held
to have been intended rather as an outline than as an exhaustive
enameration of heirs, we think that we shall not be doing
violence to the text if we follow the opinions of Mr. Harrington
and other Judges, and construe the words ¢ sons ” and ¢ brother’s
sons” as including grandsons, But even if that is not permis-
sible, we see no reason why the brother’y grandsons should not
come in as the first gotraja sapindas entitled to succeed after
the paternal grandmother under verse 3 of seotion V.
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With regard to Messrs. West and Buhler’s objeotion that this
will let the brother’s grandsons in before the great-great-grand-
sons of the deceased, we would observe that ascording to Me.
Harrington’s view a great-great-grandson of the deceased wounld
take immediately after the great-grandson ; and even if that view
ia not correct, the remote descendants of the proprietor might well
be regarded as less nearly akin than the granduephews. (See
opinion of Mr. Mayne in his work on Hindu Law, p, 679, 6th
edition.) The fact is that it is almost impossible for a single
family to contain more than four generations in direct descent,

.80 that it is searcely necessary to consider the great-great-grand-
con of the proprietor. We think that the verses of the Mitaka
shara quoted at the beginning of this judgment show sufficiently
clearly that near sapindas must be exhausted before the estate
can go to remote szpindas. It seems to us that whatever test
of propinquity be applied, the brother’s grandsun is a nearer
sapinda of the deceased than the paternal uncle’s son, It may
be that the line of each ancestor of the deceased should be con-
tinued down to'the seventh person; but in the present case ik
is not necessary to go as far a3 that. All that we hold is
that the father’s line, as far down as his great-grandsop, must
be exhausted before the grandfather or his line can come in.
There is also, as shown above, considerable anthority for the
view that ¢ brother’s sons” should be read as “ brother’s grand-
sons.’s ‘

. We are of opinion that no ground has been shown fqr disturb-
ing the decree of the lower appellate Court, and we therefors

dismiss this appeal with costs.
Appeal dismissed,
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