
SefofU M f. Justice BurMti and Jf«*. JtisiicB Chmiief.
BELx\ BIBI (Defejtdast) o. AKBAR ALI (PiiAIhtisf).® August 13.

^re-empHon-~Mu7iammaditii Law—Mortgage hy a successful pre^emptof o f
Ue pre-einpied property ton  sfraiiffer-^I’i'e-empHve Hffhts o f  deer
holder noi iherely destroyed.
Theplaintiffi ia a pre-emptign suit liaving obtained a decree forpassessioHj 

in order to provide the raeaug of payings tlw pro-emptive price mortgaged tlio 
property, tlio snl»ject of the suit, to a stranger, Hsld tliat, wliatcTCr rights 
tha mortgigo to a sfcraugar uiiglifc or iM.ight not give risa to iu th3 future, 
the suoeessf'iil plaintiff did not by that transaction forfeit the fruits of her 
dGcreo, llaijo v. Lai-,nan (I) distiuguislied. llnm ^ahai r. G-mia (2) referred 
to.

T he facts o f this case are fiillj stated ia the judgment o f  
Bnrldtt; J.

Pamlit Moti Lai Nelm i and Mdulvi Muhammad Ishaq, for 
the appellant,

Maulvi Ghidmi Mujtaba (for wbom Pandit Baldeo Mam 
Dave), for the respondeat.

B uekitTj J."»»This is one o f three appeals in a pre-emption 
suit against a decree o f  the Bistrict Judge o f  Azamgarh declar
ing that the appellant Musammat Bela had forfeited her pre
emptive rights, and giving a decree for possession o f the pre* 
empted property in equal shares to two other rival olaimants, one 
o f whsm is the respondent, Mir Akbar AH.

The propert)’*, the subject of the pre-emption claim, consists 
o fa4 :p ie  share which belonged to one Waris AH. On October 
20thj 189S, Waris A li conveyed that property b;  ̂ sale to one 
Miihatimad Ali, who is admittedly a “  stranger.”

Thereupon on October 2nd, 1899, the appellant Musammat 
Bela Bibi itistlfciUed a pue-emptioil suit against the vendor and 
vei\dee, and obtained a decree by consent on November 14th,
1899. The decree was for possession o f  the pre-empted property 
on payment o f the sale consideration, Es. 975, within a limited 
period to the vsndee. Not having so much ready money avail
able Musammat Bela Bibi on* December 6th, 1899  ̂ mortgaged 
the pre-empted share for Ra. 1,500, paid the Rs. 975 into Court

® Second A p ^al No. 788 of 1900, from a decree of J. H. Cumming', Eiq.,
Bistrict Judge of Azamgarh, dated the 14th April, 1900, confiyming a decree of 

: Babu Jai Lai, Subordinate ^adge of Aaamgarl, dated tie 9th February, 1900.

(1) (J88S) I. L. M., 5 All, X80. (2) (?.884) I. X*. 7 AiV, 10f»
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J1901 on December 8tb, 1899, and was put into possession o f the pre-
UmaI bibT ^mptecl share on January 7th, 1900.

Meanwhile the respondent Akbar Ali had on October 5th,
1899, instituted a suit for possession by pre-emption o f the same 
property. Among the defendants he impleaded Musammat Bela 
Bibi and another rival pre-emptor, one Mania Bakhsh.

The summons to appear and defend the suit was not served on 
Musammat Bela Bibi till three days after November l^th, whioh 
was the date on which she obtained her decree for possession o f  
the pre-empted properly. ■

lu  Akbar All's plaint .there is only one paragraph, which 
affects the appellant Musammat Bela Bibi. That is the 5th 
paragraph  ̂ in which the respondent charges Musammat Bela 
Bibi with having instituted a collusive pre-emption suit, as, he 
say&j her father had done on a previous occasion. This is the
only reference in the plaint to the appellant. It is to be noticed 
that A.kbar doe-: not allege that he possessed a pre-emptive right 
superior or preferential to that of Musammat Bela Bibi. Indeed 
■he rather implies the contrary in the same paragraph, where he 
Alleges that Musammat Bela’s father had “ a preferential right as 
against the plaintiff’s (Akbar Ali’s) ancestor ”  in a former suit 
for this same property. ^

In her written statement Musammat Bela Bibi asserted her 
superior right-of pre-emption, and denied the existence o f any 
collusion between her and the vendee.

On these pleadings the parties went to trial. Five issues were 
-fixed by the Court of first instance, but none o f them raised the 
plea on which the decisions of the lower Courts are chiefly 
■fonndcd, namely, that Musammat Bela Bibi had forfeited ^her 
pre-emptive right by the fact that she execifted the mortgage o f 
December 6th, 1899, to raise the money to comply with the terms 
•of her decree. That document had not been executed at the date 
o f Akbar A li’s suit, nor until after the pleadings in that suit had 
been tiled and issue joined on the pleadings.

Eventually the Court o f first instance held that all three, 
claimants for pre-emption were on the same level aud had equal 
right̂ ,̂ but farther held as to Musammat Bela Bibi that she 
liad forfeited her rights by reason o f  the niottgagQ o f  December
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6th, 1899, The Court also rejected the claim o f Maula Bakhsh, if>oi 
fitidiDg him guilty of collusion. A decree for pre-emption o f  jjELA Bibi"
the whole property was given in favour of Akbar Ali on pay- ^
ment o f a certain sum. This decree did not purport to set aside 
or in any way to interfere with the decree obtained by the appel
lant on November 14th, 1893. From that decree three appeals 
were taken before the District Judge, namely, one hy Iv^usammat 
Bela Bibi and two by Maula Bakhsh.

In Musammat Bela Bibiks appeal the District Judge held 
that’ her pre-emptive rights were superior to those o f Akbar AH, 
but found that she had forfeited them by exeonting' the mortgage 
o f  Decemher 6th, 1899.

On second appeal to this Court Musammat Bela Bibi con
tends, among other matters which need not now be referred to, 
that the lower appellate Court was wrong in holding that she had 
forfeited her pre-emptive rights. For the respondent in support 
o f the decree o f  the lower Court it was objected, under section 
661 o f the Code o f  Civil Procedure, that the Court below was 
wrong in holding that the appellant possessed a right o f  pre
emption spperior to that of the respondent Akbar Ali, I  wiSl 
dispose o f this matter first. I  am of opinion that the District Judge 
is right, and for the reasons given by him, in holding that Musam
mat Bela Bibi had a preferential right. Indeed, as pointed out 
above, Abkar Ali must be taken to have admitted this in his plaint, 
where he stated that in respect o f  this same property Musammat 
Bela T ib i’s father had a right o f pre-emption superior to that 
held by his predecessor in title. The vakil who appeared for the 
respondent laboriously and volubly spent much time in address
ing us on the interpretation to be put on the words hissadar 
kafibi ”  in a wajib*ul-arz relating to a pure zamindaii village, 
quite ignoring and not contesting the finding of the lower appel
late Court that the village had been partitioned into thokes and 
sub-divisions o f thokes, and tterefore could not be considered to 
be pure zamindari. His arguments therefore do not require any 
notice. As to Musammat Bela Bibi’s appeal, I  notice that the deci
sions o f  the two lower Courts that she had forfeited her pre-emp
tive rights are largely founded on the case of R aj jo  v> lral'm>%n (I).

(I) (1882) I. L. K., 5 All.  ̂ 180,
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J90X In ray opinion that case has no bearing whatever on the questioa
"bsia B i^  kere. In that case Musammat Eajjo was the plaintiff in a 

«. pre-emption suit, who before suit had mortgaged to third pari
ties the property which she subsequently sought to recover by 
right o f pre-emption. It w’as held by this Court as between the 
pre-emptor aiid the vendor and vendee, that in consequence o f  
having executed that mortgage she had disqualified herself from 
enforcing her pre-emptive rights. In the case now under appeal 
Musammat Bela Bibi is not the plaintiff, nor has she asked the 
Court to grant her a pre-emptor’s decree for possession o f the dis
puted share. She had already obtained that relief by the decree 
in her own suit. The plaintiff is Akbar Ali, a person who pos
sesses a rigkt'of pre-emption, but one which is inferior to that o f  
the appellant. He it is who has asked the Court in this case to 
give him a pre-emptor’e decree for possession o f  the property. 
The case cited above does not apply to the facts o f this case, and 
I  am not inclined to extend farther the prinoiple on which that 
case depends. The respondent had o f  course to get rid o f  the 
appellant’s superior right, but the only allegation he made against 
Ifer in the plaint was that she had had instituted a collusive pre
emptive suit. By this allegation I  presume he meant that the 
plaintiff when iastitutiug her suit intended in some way with the 
oonnivance of the vendee to leave the property in the hands o f 
the latter. The only facts alleged in proof o f  this collusion are 
firstly that appellant’s father did something o f  the kind some 
time ago in another suit. This is really too absurd, and I  aSn not 
a little surprised that the two lower Courts should have paid any 
attention to such an allegation. Then it is said, appellant got a 
decree in her suit on a compromise without contesting the amount 
of the consideration money, and that therefore the suit was oollu- 
sive. There is in my opinion nothing in this matter. It means 
no more than that the vendee knowing he had no case against 
appellant forehore to defend a hopeless suit, and that Musammat 
Bela Bibi, rather than go to the trouble and expense o f producing 
witnesses to prove a negative (namely that full oonsideration had 
not passed), accepted as correct the purchase money set forth in.the 
deed of sale o f October 20th, 1898. And further she admittedly 
paid that amount iuto Court, and was put Into possession o f  the
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Akbab Air,

disputed sbares. She may have paid a Iiigli price, but us sbe 1901
admittedly did pay it there is no more to be said. lu  my opi-
nion nothing has been established on which it is possible to find  ̂ »•
collusion between the appellant and the vendee. As to the ques
tion o f  forfeiture I  have shown above that the case o f R aj jo  v.
Lalman is not in point. It would, I  thiuk  ̂ be most dangerous 
to extend to the facts o f  this case the doctrine laid down in the 
oase just cited. I  know of no case in which it has been held that 
a person in the position o f the appellant, that is to say, one who 
has o*btained a decree for possession o f  certain properly on paying 
a certain sum, and who raised money on the security o f that pro
perty to pay off the purchase money, thereby forfeits his pre
emptive rights. Ttie plaintiff’s act iu raising money by a mort
gage o f that property is not inconsistent with the object for which 
the pre-emption suit was brought. The money was raised on 
mortgage for the purpose o f porfeeting the decree for possession 
she had already obtaiuod, and which she perfected by paying the 
sum dae and obtaining possession. No doubt she borrowed the 
money and gave the mortgage while Akbar AH’s suit was pend
ing. But she had no knowledge o f his suit for three days after 
she obtained the decree in her own suit. Was she then botind, 
thougk knowing she had the superior claim, to put off all attempts 
to perfect her decree until the respondent’ s suit had been decided, 
and so forfeit the benefit o f  her decree by not paying up the pur
chase money within time ? Had she acted in that manner, the 
two lo^er Courts would no doubt have treated her act as further 
evidence o f  collusion.

For the above reasons I  am o f  opinion that the Courts belo 
werg wrong in holding that the appellant forfeited her pre-emp- 
ti VO‘ rights. I  woultl therefore allow this appeal, and, setting 
aside the decree o f  the lower Courts, I  would dismiss the respon
dent’s suit with costs in all Courts.

Cham ier , J.— The first question which we have to decide in 
this case is whether the appellant Musammat Bela Bibi has a 
right o f  pre-emption superior to that o f  the respondent Akbar 
All.'

tl-his .case came befo90 me sitting alone and was referred 
me to’a Beneh of two Judges. At that hearing counsel for He
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loot re.spoDclenfc admitted that the appelJaut had a preferential right o f
----- -— • pre-emptioD., At the present hetariog the respondent appeared by

I3i b i  1  ̂ B «
V other counsel who pi-eferred to argue the point.

A kbab A i l ,  wajib-ul-arz of the village provides that pre-emption may
be claimed firstly, by hissidar harihi; seeojidly, by co-sharers in 
the same thoke as the vendor; thirdly, by co-sharers in otlier 
thokes; and fourthly, by relations o f  the vendor.

The appellant and the vendor were co-sharero in the same sub
division o f the thoke. The respondent Akbar A li hold^ a share 
in a different sub-division o f the thoke. ' .

In villages o f pure zamindari tenure whci’o thare was nothing 
to which suoh words as harihi, nrtzdiki and mwhcoribat could 
apply escept to relationship with the vendor, it has been held 
tbat those words in the wajlb-ul-arz applied to relationship—see, 
for example, Gursaran v. Aldiandanand (1) and 31uha,mmad 
Sadi V. Mifjhctmmdd Abdibl Raznak (2 ); but where that was not 
the case such words have been held to apply, not to relationship, 
but to holders of sharci in the same sub~divls\on o f the village oe 
tenure, in one ease a khata and in anothei' a thoke—see Mahadeo 
Prasad v. Sahiha Bihi (3) and Bahor Rai v. Madho Rai (4). 
In fact it is a question which muat be decided in, each case with 
reference to the terms o f the particular wajib-ul*arz and the 
circumstaiices o f the village and tenure.

In the present case it appears to me that the words hissadar 
harihi do not refer to relations o f  the vendor. They are pi'o- 
vided for as a separate class. Having regard to the schen^e pro
vided by the wajib-ul-ari5, I think that the word harihi refers to 
co-sharers who are near to the vendor in some sense other than 
relationship. In my opinion the lower appellate Court was right 
in holding that the appellant being a co-sharQr o f the vendor in the 
same sub-division o f  the thoke was a hissadar harihi as compared 
with the respondent, who is only a co-sharer in the same thoke.

The next question is whethe?; the appellant has, as found, by 
the Courts below, forfeited her right o f pre-emption by having 
mortgaged the share in question to a stranger during the pendency 
of the suit brought by the respondeat Akbar Ali,

(1) Weekly Not3S, 1890,Ip. 227. (3) Notes, 1887, p, 2G0,
(3) mokljr Not JB, IS9I, p. 187. (4) Weekly Notes, 1895, p, 78.
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A k b a e  A lt .

I  liave found some diffioiilfv iu arriviug at a dccisioa on this looi
q iiestiou .  ̂ _ “ b e ia  B im

Wliat Bela Bibi did waa this :— She .'̂ iied tlie vendor and 
vendee for pre-emption, aud after having obtained a decree she 
mortgaged the sbare in question in order to obtain funds where
with to comply with the terms o f the decree. So far it would 
appear on the authority o f the decision o f this Court.in Bam  
Sahai v. Gaya (1) that she did nothing whieli could prevent her 
from claiming the jiroperty from the vendee. In  faofc in the 
present car̂ e she took out execution o f the decree and obtained 
possession. But it is said that, as the suit, of the present res
pondent against her was then pending, she brought herself within 
the rule l-.tid down lu Rajjo  v. Lahnan (2)5 in which it was held 
that a co-sharer in a village who had iindei' the wajib-ul-arz a 
preferential right to the mortgage of a share in tiiat village for
feited such right by mortgaging such share to a stranger in anti
cipation o f the success of her suit to enforce that right. The 
reasons for that decision seem to be that a right o f  pre-emption 
being a personal right caunofc be ni.ide the subject o f  sale or 
bargain o f any kind, and that the plaintiff could not be allowect 
to complain o f  the infringement o f a right which, she herself had 
also ittfringed. In the later case in 7 iVllahabad it was said that 
the principle established by the decision in R ajjo  v. Lalmaw  
was that when a pre-emptor in anticip:\tion o f his success in a 
pre-emption suit transfers the pre-eniptiouaF^ property in any 
mann« inconsistent with the object; o f  the suit for pre-emption, 
the plaintiff forfeits his right and his suit would be dismissed.

There are several points on which that cass differs from t)ie 
one^now before u s :—In the present case the appellant did not 
mortgage the share iifltil she had obtained a decree for it against 
the vendoGj and she is not a plaintiff complaining o f  the infringe
ment o f  a rlglit. A t the date o f the respondent’s suit he had 110 
right ■ (acoording to my inter[>ei;atioa o f the wajib'ul-arz) to 
obtain a deqree iigainsfe the appellant. It  has been lield that the 
right o f a plaintiif suing for pre-emption most remain firm up to 
the date o f the decree [See Ram, Gopal v. Fiare Lai (3 )], but,

(1) (188-1.) I. L. E„ y\ll., 107. (2) (I8S2) I. L. R., 5 AU., 180;
(3) Weekly Notes, 1899, p. 16.3.
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1801 it does not follow that a person having the best right to pre«
empt, who enforces that right and actually takes possession from 

V. the veudee should be compelled to surrender her acquisition
AkbabAjji. because, after she has established her right, she mort

gages the property to a stranger.
On the other hand it may be said that where, as here, rival 

pre-empj.ors are parties to a suit, the pre-emptor who is arrayed 
as defendant to the suit is none the less a claimant to the right 
o f pre-emption, and that the rules which require a plaintiff not 
to deal with his right o f  pre-emption apply with equal force to 
a defendant in such a case as this. There is considerable force 
ill this contention, but on consideration I  have come to the con
clusion that we should not hold that the appellant has forfeited 
her right o f pre-emption. She obtained her decree for pre-emp
tion before notice o f Akbar A li’s suit was served upon her. She 
did not bargain with her right of pre-emption, but what she 
dealt with was the property which she had established her title 
to. A  person who establishes her right o f pre-emption by suit, 
and takes possession under the decree, and then proceeds to 
mortgage the property to a stranger cannot be called upon to 
surrender the property to a person having an inferior right o f  
pre-emption, though the mortgage in such a case may give rise
io  a fresh right o f  pre-emption. In the present case I  think 
that Bela Bibi had arrived at a stage when she was entitled to 
deal with the property without thereby forfeiting her right to it.

It was said that all the proceedings in Bela Bibi’s eui  ̂ were 
held in the interest of the vendee. That was not the case put 
forward in the first Court. The Subordinate Judge drew up 
a Tuhkar in which the allegations o f  the defendant Akbar A li 
are set out. They amount to nothing more .than that Bela Sibi 
in exercising her right o f  pre-emption was actuated by the desire 
to prevent Akbar'Ali and others from pre-empting the property.

I  concur in thê  order proposed by my learned colleague.
By  the Court.— The order o f the Court is that this appeal 

be allowed, the decrees o f the two lower Courts be set aside, and 
the suit o f Akbar Ali be dismissed with costs in all Courts.

Appeal decreed.
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