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and to prevent tho defendant from disputing his title, It
is contrary to the practice of this Court fo remand a case in
order to give a plaintiff a second opportunity of proving his
case, except for special reasons, and I sec no reason why such a
course should be adopted in this case. This is not a case in
which the Cotirt can sea that the plaintiff is entitled to the relief
which he claims on a ground other than that stated in his plmnt
Nor is“it a case in which any evidence tendered by the plaintiff
has been wrongly excluded. There is no ground whatever for
the admission of fresh evidence. Ou the evidence now on regord
the plaintiff’s case fails, and should bave been dismissed. I
therefore concur in the order proposed by my learned colleague,
namely, that this appeal should be accepted and the suil dis-
missed with costs.
By tiE CourT.~The appeal is allowed, and the decrees of
the Lower Courts are set aside with costs.
Appeal decreed.
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BATADUR BSINGIH Axp oruERs (Pnarneirrs) oo MOHAR SINGH avp
oTunEEs (DEPENDANTS).

TAppeal from the High Court, North-Western I’rovinges, Allnhnbad T
Title—ILvidence and proof of Title—F ffect of arrangement made by

Settlement Oficer between the widow in possession and the ancestors of

the plainitf'—Recognilion of relationship and hefrship-—::icf No. I of

1872 (Tudian Fvidence dct), section 32, cluuses (3) and (6)—Evidence

of pedigree—Siuiciments post litem—Fstoppel.

The plaintiffs claimed certain lands on the death in 1892 of the widow of
the last male owner as his collsteral heirs. The last owner was, they alleged,
deseended in the same degree from a common ancestor as tho persons of whom
the plaiatiffs were themselves descondants in the direet line, T'hese persons
had made a similar claim through the common ancestor in 18?7 when the
settlement of the esmte with the widow was being made, alleging themselyes
to be her husband’s rcverswnary heirs (the widow being then in possession of
the lands in dispute}. On that'occasion (# being uncertain whether she had an
sbsolute or only a lifo estate in the property, though she claimed to bs the
sbsolute owner) she was asked by the Sestlement Officer who would be her
heirs on her death, Her reply was:~%If the claimants undertake to pay the
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debt which is due by*me on account of revenue, ar which may hereafter be due
by me, and if they aro obedient to me and I am thoroughly satisfied with them,
they will be owners of my estate after my death; but so long as I am slive I
have every sort of power in respect of my estate™; and the estate was settled
with her, the claimants aceepting her conditions. In the record-of-rights
showing the shares in the estate as prepared under Regulation IX of 1833 at
the time of settlementthe widow stated :—*As to theappointmentof lambardar
the tlaimants who are own brothers will become the owners of this estate in
equal shares, provided they pay the present and fature debts and remain obedi-
ent to me, and ore of them whowm the Collector will think fit will be z;ppoint-
ed lambardar.” At a forther settloment made in 1866 the widow stated:—< I
have no heir to succeed mo after my death, thercfors 1 cannot proposc anything
in reéard to the office of lambardar.”

Held by the Judicial Committes that the statements made in 1847 amounted
to an admission by the widow of relationship and recognition of the plaintiffs’
ancestors as her successors, o recognition on her part both that lLer husband’s
hoirs wore entitled to succeed her, and also that she was not prepared to contest
their claim to be such heirs. The statements were unintelligible on any other
footing, and unless the claimants were the heirs they had no inberest in the
proceedings. Neither their nccepiance of her conditions, nor her subsequent
statement that she had no heirs, detracted from thig effeet of the proceedings
of 1817; the latter statement was strictly accarate if (23 their Lordships found
wasg Lhe fact) she had only a Hindu widow’s cstate in the property.

The principal oral evidenea consisted of statements made by the plaintiffs
a8 to their descent, the information as to which they had received from their®
ancestors. Objection was faken that such of these statements as wero made
since 1847 were inadmissible in evidence under clauses 5 and 6 of sootion 32 of
the Evidence Act (I of 1872) as being post Iitem. The Judicial Committee
held that they were admissible, the heirship of the then claimants not being
really in dispute at that time. "~

The widow had in 1862 made an alionation of the property to the defend.
ants and it was objocted to the plaintiffs’ claim that they were estopped by
what took place in 1847 from disputing her power of alisnation us absolute
owner of the property.

Held by the Judicial Committee that there was no evidence of any
representation on which fo found an estoppel; and even assuming that the
arrt;.hgement npda by the. Settlement Officer amounted to a conbract between
the then claimants and the widow, such contract was not binding on the plain.
tiffs. The then claimints were only expecbant heirs with a spes successionss,
The plaintiffs claimed in their own right as heirs of the last male owner when
the succession opened, and it could naPbe held that a person so claiming was
Dbound by & contract mads by every person thromgh whom he traced his descent,

On the whole case the Judicial Committee held (reversing the decision of
the High Court) that the plaintiffs had made out the title they set up.

ApPEAL from a decree (23rd December 1898) of the High
Court at Allshabad, redersing a decree (31st January, 1896) of
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the Subordinate Judge of Dehra Dun and dismissing the appel-
lants’ suit with costs.

In their suit, the appellants, claiming as heirs in the male line
of one Molar Singh, sought to recover on the death of his widow,
Pritn, certain jungle lands called mahal Guljawari, which were
in possession of the defendants under a grant from her.

Moliar Singh died at some date considerably before 1847." Mo
left a wjdow, Pritu, but no issue. The plainti{fs claimed to be
the collateral heirs of Mohar Singh, as shown in the following
pedigree 1—

Hulmat
-~ A
K{L'Hll Nups
Ra‘tan Partap
Nulipﬂ,t Khayali
) Mohar left widow
! Pritu.
e ] - ™
Bishen Sandal Zorawar
J
l » 1 Tal Singh Bahadur
i ] I (1st plaintiff).
Hira Ranjit Chetu
(2nd (4th (6th

plaintiff), plaintift,) plaintiff).

r~ A =\
! I
Hukmi Tula Ishri
(8:d plaintiff), (5th plaintiff). (7th plaintiff).
)
(
)
Kanhaya - Debi

{8th plaintiff). (9th eplaintiff),

The plaintiffs alleged that on the death of Mohar Pritn acquired
the rights of a Hindu widow in his estate, and that Guljagwari then
passed to her with bis other property. On the 29th of Novem-~
ber 1862 Pritu granted to the predecessors of the defendants for
Rs.1,000 a lease of three jungles, of which Guljawari was one with
the right of cutting wood. On the 15th of February 1867 she
sold the same jungles to one Major Delane, subject to the rights
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of the lessces, He obtained mutationw of names with the same
reservation, Litigation ensued between Major Delane and the
leszees, which was terminated by the ssle by Delane of his
rights to the lessces on the 23rd of May 18G6S. The defendants
remained in possession until'after the death of Pritu, which took
place on the 3rd of March 1892,

“The plaintiffs alleged that the defendants’ lease expired on the
20th of November 1892 ; that they then stopped the defendants
from cuttjng wood, on which, in proceedings under the Specific
Relief Act, the defendants obtained an order for possession under
section 9 of that Act, and possession was given to them.

The defendants in their written statement denied the plain-
tiffs’ vight to sue, They alleged that Pritu had been turned out
for misconduct, and had lost her right to inherii; that on the
death of Mobhar his aunt Nando took possession of the property ;
that on her death Pritu took forcible possession and becams
full owner by seitlement proceedings in 1848. The transac-
tions of the adverse claimants at the time of those proceedings
were pleaded as constituting au cstoppel to the present plain-
tiffs.

The defendants further asserted that the lease was valid by‘
custom in Dehra Dun, and as a matter of necessity within the
legal powers of Pritu if she had only a widow’s estate ; that they
were now holding either under a valid sale from Major Delane,
or had obtained a good title by limitation; and they pleaded

that they were purchasers for value in good faith, and if turned

out wékre entitled to compensation,

These settlement proceedings which formed the documentary
evidence in the case took place in 1847-48 and in 1866. The first
zamindari settlement in Dehra Don was made in 1847, and of the
property now in dispute amongst other estates. On the 16th of
February, 1847, Zorawar presented a petition to the Settlement
Officer, Mx. Rosg, in which he claimed that the settlement ought not
to be made with Pritu, on the ground that Narpat, his father, and
Khayali, the father of Mohar, were own brothers. A petition to
the same effect was put in by Bishan on the 14th of May, 1848, in
which he represented that Pritu had been turned out of her home
for misconduct, "In the same year depositions were given by
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Bishan and Zorawar in which they alleged that the zamindari of
Dain Adhoiwala (which included the village of Galjawari now
sned for) had been purchdsed jolatls by their orandfather Ratan,
and Molar's grandfather who appears to havée been known by the
name of Chainl. A geunealogical table showing the descent of
both parties {rom a common ancestor was filed by Bishan. On
the other hand 'ritn’s wmulkhtar gave a deposilion in which e
alleged that the property was purchased by Chaini alone, and that
Mobar and Zsrawar were only related as members of the same
brotherhood. The result of the inquiry then made is shown in
the following record of the proccedings of the Settleruent Officer
of the 9th of October 1848 :—

“To-day, at the time of the sctilement of Dain in dispute, this cads was
brought forward along with the office report and that of the Talsildar of
Mahal in the presence of the parties, After perusing the papers on the record
and hearing tho statement of the parties it appears that both the parties,
i.e, the (husband of the) person now in possession und the claimants arc the
descondants of & common ancestor, and the person now in possession is a
widow having no heir or child. Although the claimants ave the descendants
of a common ancestor, yot they were never in possession of the share in dis-
pute, 8 fact admitied by the claimants themselves, Having regard to the fact
tl'&ut tho claimants have been oubt of possession from of old, their claim for
possession and right to settloment was disaliowed and the person now in poss-
ession, who was present with Natthu, her general-attorney, was asked to state
who would be the owner of her estate after her death. She replied:—"If
Zovawar, Bishan and Sn.n_dal, the claimants, who are own brothers, underfake
to pay the debt which is due by me on account of the revenue of this Dain or
which may hereafter be due by me, and if they are obedient to me snd I am
thoroughly satisfied with them, they will bo the owners of my estate after my
douth. But so long as I am alive, T have every sort of power in respeet Of my
estate.” As the statcment of tho person now in possession seemed just and
proper, the claimants were directed that if they had a claim to the estate, they
should act mceording to the conditions mow stated by the person now in poss-
ession before the Court, and that thus they could be the owners of her estate
after hor death ; that during her lifetime she was to rémain the Gwner of lLer
estato in every respect and that they could not in any way interfore with her
estate withont her conseft. Accordingly, the claimants agreed to act according
to the conditions alleged by the person nog in possession, and requésted that
their names might De entered in tle sottlement wajib-ul-arz (village adminis-
tration paper) ro {hat no dispute should arise in future. It is thereforo

ORDERED :

“That for the reasons given above the claimants’ claim to have the sottle-
meut made with them as zamindars during tho lifetime of the person now in
possession be eonsidlered dissllawed, and. according’ to the statement of the
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person mow in possession a mention of the fach thab after lier death, the 1901
claimants, with Sandal their third brother, would, if they fulfilled ail the ———
conditions sllezred by her, be entitled to her estate be made in the wajib-ul- B§!}IN‘ZD§R
arz (village adminisirition paper).” -
The administration paper was as follows :— Momiz
Siyeu.

“ RECORD-OF-RIGHTS showing the shares in Dain Adhoiwala, pargina
Snn_:uu-, district Dehra Dun, as prepared under Regulation IX of 1833, at the
time of settlement in 1848 %

“As to the appointment of a lambardar. After my death, Zorawaf, Saudal
aud B'shan, who are own brothers, will beeome the owners of this estate in
equal shares, provided thag they pay the present and funre debts and remain
obedignt to me, andone (of them) whom the Collector will think fit for Jam.
bardarship will he appointed lawmbardar.”?

At the settlement proceedings in 1866, the wcttlement of
the zamindari with Pritu was confirmed, Onthat oceasion she
stated : —

“T have no heir to succeed me after my deatli @ therefore I
cannot propose anything in regard to the offize of lambardar.”

The oral evidence so far as it is material is sufficiently stated
in their lordship’s judgment. The principal witnesses Hira and
Babadur stated that they are in possession of the rest of the pru-
perty held by Pritu.

The issues settied wore (1), are the plaintiffs entitled to sue ?
(2) what was the poaition of Pritu with respect to the property
in dispute, 7.c. had she possession with the interest of a Hindu
widow merely or was she in possession as absolute owner 2 (3)
Did Pritu econvey the property to Major Delane ?  (4) If so, and
Ler position be found to be that of a Hindu widow, was the trans-
fer jusfified on the ground of necessity, and is it binding on the
plaintiffs?

On the 31st of Junuary, 1896, the Bubordinate Judge gave a
decrse in favour of the plaintiffs. On the first issue he found that
they had madse out their title satisfactorily, relying chiefly for this
finding on the transaction of 1848, which was praved by documents
filed by thg defendants. On the second issue, after rejecting the

.suggestion of Pritu’s misconduct and expulsion, of which there
was no evidence, he said ;= It appears to me indisputable that
Pritu got possession of Mohar Singh’s property as his widow,
Nando appears to have looked after the estate, Pritu being then
very young, On the death of Nando, Pritu assumed the
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management herself.”  Turther, he held that the plaintiffs werc
not estopped by anything done by their ancestors in 1848 from
denying that she was then an absolute owner, and that Govern-
ment in settling with her as zamindar was not granting new rights,
but was merely restoring certain rights which had been for some
time in abeyance. On the third issue he found that Pritu had sold
the jungles in dispute to Major Delane who had eonveyed them
to the defendants ; but on the fourth issue he held that her aliena-
tion was not justified by any proved custom, nor under the pres-
sure of any such necessity os to constitute a valid alienation-by a
Hindu widow.

From this decizsion the defendants appealed to the_ High
Court at Allahabad, a Division Court of which (Kxox and
BaxgerJ1, JJ.) on the 23rd of December, 1898, reversed the decree
of the Subordinate Judge on the ground that the plaintiffs had not
made out their title, which they were bound to de. The oral
evidence they treated asquite insufficient. As to the documen-
tary evidence they said :—

 As regards the documentary evidence, we may observe that it isnot con.
ssistent with the genoalogy now seb up by the plaintiffs. It appears that in
1847 and 1848, upon the death of Musammat Nando, the paternal aunt of
Mohay Singh, Bishan, Zorawar and Sandal, the ancestors of the present plain-
tiffs, claimed the estabe in the court of tho Sottlement Officer, Zorawar sbated
in his petition, dated 16th February, 1847, tha¢ his father Navrpat and Khayali,
the father of Mohar, were own brothers. In hLis deposition be said that his
grandfsther Ratan and Chaini, the grandfather of Mohar Singh, were cou-
sing. Bishan stated in his deposition, dated 14th Angust, 1848, that Chaini, the
ancestor of Mohar, and Ratan were ¢ own brothers’. There is no mexfiion of
Chaini in the pedigree now set up, and no pedigree appears to have been pro-

duced in the proceedings in which the above atatements were made. The rela~
tionship then claimed was repudiated on behalf of Musammat Pritu, who said
that Zorawar and Mobar wore only members of the same brotherhoed. dhe
Scttlement Officer was mo doubb of epinion that Pritw’s hwsband and the
elaimants were descended from the same common ancestor, but he did not
decide what the relatfonship was. Ibappoars that Pritu stated thab Zorvawar,
Bishan and Sandal would be the ownerspf her estate after her dewth, provided
they paid her debts, present and future, and gave her satisfaction. This sbates
ment is regarded by tho Court bolow as an admission of relationship and
recognition by Pritu of the plaintiffs’ ancestors as hor heirs and successors.
W are unable to tako the same view of the statoment of Pritu as the learned
Subordinate Judge. It seems to us that in order to avoid further dispates,
Pritu consented to those porsons taking her cstafs after her ou the condition’
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that they should pay her debbe sud remain obedient to her. If thay were her
heirs and were recoguised by ker a5 sush, she was not competent to impose
any such condition and those pursous woull nothave submitted to it. It
apponrs that this condition was not eanplied with, for we find that in the
record-of-rights and villige adminisbration paper of 1866 Pritu distinctly
staled that she hud no eir to suceced Lo hor after her death. In the face of
this statement we cannot hold that she admitted the plaintiffs to be bher
héirs.

“Upon a careful consideration of the cvidence, oral and documentary, we
ars of opinion that it is not gufficient to prove the relationship claimed by the
plaintiffs.” It may be that plaintiffs are distantly related to Mohar Singh ; but
unlgss they can establish that they are his next roversioners, they canpot
succeed in the suit, aund this they have, in our judgment, failed to do- The
defendants, it is true, do not point to any particular person as the heir to
Mohax Singh; bub that civeumstanece cannot help the plaintiffs. As the plain-
tiffs have come into court and their title is denied by the defendants, they
were bound to prove their title by cleur and satisfactory evidence, and in our
opinion they have nct been able to do go. It is urged that they are in posses-
sion of the remainder of the estate left by Pritu; but the evidence proves
the contrary. As the plaintiffs have not established the title upon which they
came into court, their suif should have been dismissed, We allow the appeal
and sctting aside the deorec of the Court below dismiss the suit with costs.”

From this decision the plaintiffs appealed to His Majesty
in Council.

The appeal came on for hearing on June 21st, and was heard
ex parte, the respondents not appearing, Previously to judgment
being delivered, however, their Lordships granted an application
by the respondents to be allowed to appear and be heard. The
case was re-heard on the 8th of November.

Mr. Mayne for the appellants eontended that on the evidence
the phmtlﬁ's had proved their title. They had proved that
they were collateral heirs of Mohar Singh, and that they were
descendants of the claimants, Bishan and his brothers, whose
descent from a common ancestor with Mohar Bingh was admitted
in 1848 anTl made the basis of the arrangement between them
and Pritu recorded in the procesdings of fhat year; and the
plaintiff’s claim is founded upon the relationship then set up and
admitted.

There was no evidence, no suggestion even, that there were
any other collaterals of Mohar Singh in existence, and the evi-
dence given by the plaiutiffs was sufficient to throw on the
defendants, who'had 1o title, the burden of proving that there
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were any heirs nearer than the plaintiffs, The supposed incou-
sistency referred to by the Fligh Court between the statements
of Bishan and Zorawar that Narpat and Khayali and Chaini and
Ratan were “own brothers,” is only appuarantly so, for the expres-
sion o translated, is one loosely applied to cousins, And the
fact that the grandfather of Mohar was in 1843 called Claini
and is now called Partab iz not materia], the snme man being
obviously referred to nnder each name, 1t is submitted that the
judgment of the High Court is against the weight of evidence,
aad should be set aside. As to the admissibility in evidence of
the proceedings of 1847-48 and of the pedigree scotions 13 and
32, clauses 5 and 6 of the Evidence Act (I of 1872) were referred
to.

Mr. Cowell, for the respondents, contended that the High
Court had rightly decided that the plaintiffs had failed to estab-
lish the title they set up. There is nothing in the proceed-
ings of 1847-48 which evidenced or raised any presumption, as
against the respondents, that the appellants were the collateral
relations of Mohar Singh or entitled to inherit hig estate, The
High Court find that the relationship then claimed was vepu-
diated on behalf of Pritu. She, however, then consented to
the claimants’ taking her estate after her death on certain con-
ditions which appear to have been not complied with; for in
1866 Pritu stated that she “had no leirs to succeed hier after
her death.” The plaintiffs, it is submitted, do not prove descent
from a common auncestor with Mohar Singh: they do not,_pro-
duce the only genealogical table said to have existed m the
family. AIl that they do produce to show their descent is a
table of descent said to have been copied from some other doocu-
ment. The oral evidence as to their rel ationship is vague and
unreliable. 'The statements made by Hira and Bahadiir are inad-
missible in evidencq under section 32 of the Fvidence Act, clauses
5 and 6 ; as they say they heard what they state from others since
1847, they are statements made, thcrefom, after the question in
dispute was raised. The respondents hold under an alienation of
the property made by Pritu, which, it is submitted, is valid by the
usage then prevailing in Dehra Dun, and, having Leen made by
her under justifiable legal necessity is binding oun the plaintiffs,
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Hunter’s Gazetteer, p. 410, and the case of Nobokishore Surma
v. Hari Nath Surma (1) were referred to, The plaintiffs are
estopped by the transaction which took place in 1847-48 from
disputing the respondents’ right under the alienation by Pritu.

Mr., Mayne was not ealled upon to reply, and the appeal was
allowed, their Lordships stating that they would give their rea-
gons for their report on a subsequent day.

On the 30th of November 1901, the reasons for their lord-
ships’ report on the appeal were delivered by Lorp DAvey :—

The suit out of which this appeal has arisen was one for
recovery of some jungle land called Guljawari., This land was
formerly the property of one Mohar Singh, who died befure
the year 1847 and probably as early as 1:85. The plaintiffs .l
present appellants cliim to be the next-of-kin ex parte pateric
and leirs of Mohar Singh. The defendants and respondents claim
under a title derived from his widow Pritu, who had been recog-
niseid as proprietor of the land at the settlement of 1847. Pritu
died in 1892, and thercupon the appellants claimed to succeed
on the footing of her having had only a Hindu widow’s estate, and
they allege that the alienation made by Pritu under which the
respondents claim is invalid.

Issues were stated by the Subordinate Judge for the purposes
of deciding the various questions which arige on the pleadings,
the first issue being:—* Are the plaintiffs entitled to bring this
suit 27

All the issues were decided by the Subordinate Judge of
Dehfa Dun in favour of the plaintiffs, and by his deeree dated
the 31st January, 1896, he ordered that the plaintiffs’ claim be
decreed with costs. The decrce wasreversed in the High Court
of the North-Western Provinces. The Jearned Judges of that
Court held that the plaintiffs had failed to make out their title as

heirs of Mohar Singh, and therefore allowed the appeal and’

dismissed the suit without considering the other issues in the
cage. The first question, therefore, iz whether the plaintiffs have
proved their title. ‘
The appellants have adduced both documentary and oral
evidence in support of their title. But before considering the

(3) (2884) I L. R, 10 Calc., 1108,
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evidence it will be convenient to state the outlines of the pedigree
put forward by the appellants. They are the sons and grand-
sons of three brothers named Bishan, Sandal, and Zorawar.
These three brothers were the sons of one Narpat, who was a
direct descendant in the fourth degree of Hukmut, the alleged
common ancestor. Mohar (it is said) was also descended in the
fonrth degree from Hukmat, His grandfather was called Chaiui
in the proceedings of 1847, hut is referred to as Partab in the
pedigres now put forward.

The documentary evidence consists of the Settlement Procged-
ings in 1847 and 1866. Itis a little difficult to follow the procced-
ings before the Settlement Officer in 1847, Zorawar and Bishan
both filed petitions claiming possession of the zamindari of Dain
Adhoiwala, which includes the lands in suit. The story told by
the claimants was that the property had been jointly purchased
by Chaini, the grandfather of Mohar and Ratan, the grandfather
of the claiments, and that on a division Chaini acquired Adhoi-
wala. Bishan said that Chaini and Ratan were own brothers;
Zorawar described them as cousins. It is, however, apparent
throughout these proceedings that the term ¢ brothers” is used
in a loose sense. What is meant by both deponents is that they
were members of one family. Zorawar in his deposition says
“now my right is this that Mohar Singh died leaving only his
wife”’; and the ground on which they sought immediate posses-
sion was that Pritu had forfeited her estate by misconduct.
There is not a trace on these documents of the effective assertion
of any title by Pritu otherwise than as widow of Mohar, and
indeed the deposition of her mukhtar Sahib Singh shows what
her title was. Their Liordships think it plain that the three
brothers were then claiming as the heirs of Mohar and in no
other character. : i -

Mr. Ross, Superintendent of the Settlement Department, in
his record of the proceeding before him, stated that after perus-
ing he papers -nd hearing the’ statement of the parties it
appeared that botn the parties, 4.c. the Lusband of the person
now in possession (Pritn) and the claimants were the descendants
of a common ancestor, and that Pritu was a widow having no
heir or child. He further stated that Pritu being asked to state
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who would be the owner of her estate after hor death replied
“If Zorawar, Bishan and Sandal, the claimants, undertake to pay
the debt which is due by me on account of the revenue of this
Dain or which may hierveafter be due by me, and if they are obe-~
dient to me and T am thoroughly satisfied with them, they will be
owners of my estate after my death, but =o long as T am alive
I have every sort of power in respect of my estate.” Mr. Ross
seems to have advised or put pressure on the claimants to act
according to the conditions alleged by Pritu and made an order
accordingly.

The record-of-rights showing the shares in Dain Adhoi-
wala as prepared under Regulation IX of 1833 at the time of
settlement in 1848 is as follows :—“ As to the appointment of
lambardar—after my death Zorawar, Sandal and Bishan who
are own brothers will become the owners of this estate in equal
shares, provided they pay the present and future debts and
remain obedient to me, and one of them whom the Collector
will think fit for lambardarship will be appointed lambar-
dar. ”

These proceedings at least show that the claim of kinship now
put forward is not a recent invention, but was made nearly fifty
years before the commencement of the present suit, and was not
then sériously controverted, if it was not in terms admitted. The
learned Judges in the High Court decline to regard the statement
of Pritu as an admission of relationship or recognition of the
appellant’s ancestors as her successors. The whole proceeding,
however, is unintelligible on any other footing., Pritu could not
designate her successors or bind the reversion after her death,
On the other band unless the brothers were assumed to be the then
heixs of Mohar they hiad no interest in the matter. Whatever

3 . . -
was said or done is not of course conelusive upon the respondents-

or perhaps standing alone very strong evidence.in favour of the
appellantsg but their Lordships .think it was a recognition on her
part both that Ler husband’s heirs (which is the character in which
the threc brothers claimed) were entitled to succeed her and also
that she at any rate was not prepared to contest their claim to be
such heirs. The rather unintelligible conditions which the three
brothers were induced *by Mr. Ross to acquiesce in as the price
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of a recognition of their title to sueceed Pritu do ot seriously
detract from the general effect of the proceedings in 1847-48.

The learned Judges seem to find some contradiction to the
entry made at the settlement of 1847-48 1in the statement made
by Pritu in the record-of-rights and village administration paper
of 1867-67—<T1 have no heir to succeed me after my death.
Therefore I cannot propose anything in vegard to the office of
lambardar.”

This of course is strictly accurate if Pritn had only a widow’s
estate. Bishan, Sandal and Zorawar had claimed and the appel-
lants now claim as heirs of Mohar and not as heirs of Pritu.
This can hardly have been overlooked by the learned J udgcs. :

The only oral evidence which nced be noticed is that of two
of the plaintiffs and appellants, Hira and Bahadur, Iira is a
son of Bishan and he staies the descent of his Father and mother
from the common ancestor in the same way as was stated in
1847 except that Le calls Mohar’s grandfuther Partaly instead of
Chaini. He says he learnt the particulars of his family from lLis
elders. He also says that he found an old genealogical tree in

Lthe house, but for some reason it was not produced, and the res-

pondents do not appear to have pressed for its production. If it
had been produced it would of course have heen treated with sus-
picion. ‘The learned Jndges comment on his evidence becanse he
does not know whether the futher of Mohar Singh had any other
son (it is not suggested that he had) or what was the name of the -
husband of Nando, the paternal aunt of Mohar, which seems a
Little hypercmtxcal and alzo ou the nou-production of hLis genealo——
gical tree,

Bahadur is the grandson of Zovawar, from whom he says he
obtained information about his family pedigree. Ie also speaks
of the names of ancestors being ealled out on tha oceaszion of
marriages and says that in performing the ceremonies of sradh
and farpan the names of the father, grandfather, and of all the
ancestors he can remember are repeated. He adds a detail in the
descent of Mohar from Hakumat Singh, viz. that Nupa who was
Moliar’s great-grandfather had three sons Chaini, Partab, and
Chaila. This may account for the differences in the name of
Mohar's grandfather in the pedigree of 1847 and that in the
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present suit. Oune brother may Luve been mistaken for the other.
The variation is not a wark of untrustworthiness, but rather -
points o a more careful investization.

There is also evidence that Pritu in her life-time wuas on good
terms with the appellant’s family, and that Hira performed ber
funeral rights,

Both Hira and Bahadar were cross-examined ut great length ;
but there is no suggestion throughout the eross-examinafion of
any other Perzon as a possible heir, nor is there any attempt to
attack any partivular link in the chain.

It iz of course for the plaintifls o make out their title and
they ‘ean only succeed on the strength of their own title. But
“their Liordships thiok that the appellants have given admissible
evidence which in the absence of any counter-evidence and in the
circumstances, sufficiently supports their title.

Mr. Cowell suggested that all statements made to the wit-
nesses Hira and Babadur since the year 1847 were inadwissible
under section 32(5) of the Indian Evidence Act as being made
post Litem. It does not, however, appear that the heirship of the
then claimant was veally in dispute at that time. Such a con-
struction of the Act would practically exclude any attainable
evidence in the present case.

This appeal was originally heard ex parie, and the only ques-
tion on which their Liordships were called upon to pl'onoﬁnce an
opinion was whether the appellants had sufficiently proved their
kinship, Subsequently the respondent obtained leave to appear
and put in a case and their Lordships having heard the respond-
ent are now in a position to dispose of the whole case.

The only additional point nrgued by Mr, Cowell on the res-
pondent’s behalf was_that the appellants are estopped by what
took place in"1847-48 “from dispating Pritw’s right to alienate the
property  This argument fails both in fact and in law, There
is no evidence of any representation on which to found an estop-
pel ; and even assuming that the arrangement made by Mr. Ross
amounted to a contract between the then cluimants and Pritu, such
a contract is not binding on the appellants. Aeccording to Indian
law the claimants of 1847 were but expéct‘tnt heirs with a gpes
successtonts. The appedants claim ia their own right as heirg of
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1901 Mohar when the succession opened, and it wonld be a novel pro- -
N position to hold that a person so claiming is bound by a contract
stvemr made by every person through whom he traces his descent.
MO';{'AR Their Lordships lave alveady intimated that they will hum-

Swven. )y advise His Mojosty that the order appealed from be reversed

and that the decree of the Subordinate Judge should be restored.

The respondents will pay the costs of this appeal including
t! oge of the first hearing.

Appeal allowed.

Solicitors for the appellants—Messrs, Barrow, Rogers and
Nevill.

Solicitors for the respondent—Messrs. Ranken, Ford, Ford

and Chester.
Jt “T' Wl

1901 APPELLATE CIVIL.

August 2.

Before Mr. Justice Burkitt and Mr. Justice Chamier.
MAKEKA (JupeMENT-DEBTOR) v. SRI RAM AND ANOTHER
(DECREE-HOLDERS). *

Ezecoution of decree—Joint decrce—Sale in exccution—Purchase by decree-
holders—Receipt for part of decretal maney given by one decree-holder
on ‘bekalf of both—Sale sei aside—Appeal—Civil Procedure Code,
sections 244, 294, 311. ‘

Two !persons holding a joint decrce caused certain immovable property of
their judgment-debtor to be sold, and having obtained permission to' bid,
themselves beowme the purchasers. The property was kunocked down to the
two docree-holders jointly, An application was then made to the officor
conducting the aale by one of ths decres-hiolders auction purchasers, but
purporting o act in the aame of, and on behalf of the other auction parchaser
as well, asking that the purchass money should be seb off against tho amount
due undor the decree, and that to that extent satisfaction of the decree shonld be
entered up ; ho at tho same time paid the auwetion fues, This applicationﬂ was
made under the socond clause of scotion 204 of the Code of aivil Procedure.
A roceipt for the amaunt of the pnrchass money was given to the officer conduct«
ing the sale, and by liim was forwarded to the Court of the Subordinate Judge,
under whose orders the sale was hel€.  The judgment-dubior subsequently
made an application nnder section 311 to the Subordizatu Judge, asking to
have the sale set aside. That application was rejected ; but the Subordinate

* 8:cond Appenl No. 575 of 1900 from u decree of F. 1. Taylor, Hsq., District
Jvl}dgt‘ of Shaljahnupur, dated the 7th March 1900, reversing an order of Bahu
i\'&lhglu. Chandra, Subordinate Judge of Sbahjuhauémr, dated the 18th November
1509,



