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as required by the scetion, but, in fact, notice was served upon

“the appellants’ pleader. If, along with their petition of objec-

tions, the respondents had filed a separate application, expressly
referring to section 238, it would obviously have been the duty
of the Court to decide, first, whether a valid tender had been
made. A finding in the affirmative would have been equivalent
for the purpozes of this case to recording a payment as certified,
The Court would then have taken up the application for execu-
tion, and would have be.n bound to 1'ejeeﬁ it in purgiance of its
finding that a valid tender, equivalent to paywent, had -been
made. In the present case there was only one proceeding, but
this can make no differcnce. In our opivion there is nothing in,
scction 258 syhich prevented the Court from tryinz the question
whether a valid tender was made, or from giving effect to its
finding that a valid tender was made. We dismiss this appeal

with costs, o
Appeal dismissed.

Before Mr. Justice Burkitt and Br. Jusiice Chamdier.
» HAJI KHAN (DerExpaxT) v. BALDEQ DAS (PrarsTIrs).#
Practice—Pleadings—Failure of plainliff to establish case sef up by him—

Right to succeed upon facts found differing from those alleged.

The plaintiff sued the defendant, alleging that the defendant was tenant
of a cerbain house belonging to the plaintiff, that the tenancy had commenced
some elven yoars before suit, and that for the last throc years the defendant
had ceased to pay rent, and had recently denied the plaintiff’s title.

The defendant denied that the plaintiff was the owner of the house or that
he had leased it to the defendant. He pleaded also that he had been in Zdverse
possession for more than twelve years.

The plaintiff failed to prove the allegation of temancy set up by him, and
it was not shown that the plaintiff had becn in possession within a period of
twelve years from the institution of the suit. .

Held that, nuder the circumstances stated above‘, it being, On the failure
of the plaintiff’s case as to tenancy, for tho plaintiff to prove that he had
possession within twelve years, the plaintiff was not entitled to a decree.

Naikw Khanv. Gayani Kuar (1), 4li Husain v, Ali Bakksh (2) and
Balmakund v. Daln (3) veferred to.

#* Second Appeal No, 581 of 1900 from a decree of Maulvi Maula Bakhsh,
Additional Subordinate Judge of Aligarh, dated the 21st May, 1900, confirming
i.g%as:ree of Babu Parmatha Nath Banerji, Munsif of Koel, dated the 19th Mavch

(1) (1893) L L. R, 15 AlL, 186. (2) Weelly Notos, 1889, p. 176.
(3) Weelkly Notes, 1901, p. 157
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The plaintiff in this case came into Court alleging that he
was the owner of a certain house ; that ten or eleven years before
suit he had leased the house in question to the defendant at a
monthly rent ; that for three years before suit the defendant had
paid no rent, and a few months before suit he had denied the title
of the plaintiff.

" The defendant in his written statement denied that the plaintiff
was the owner of the Lhiouse or that Le had leased it to the defen~
dant. He pleaded that he had heen in adverse possession for more
than twelve years, and that the suit was barred by limitation.

The Court of first instance (Munsif of Aligarh) found that
the lease set up by the plaintiff was not proved, but that the
house belonged to the plaintiff and that the defendant wasin
possession of it with the plaintiff’s consent and that his possession
wag within twelve years from the date of suit. That Court gave
the plaintiff a decree for possession, disallowing his claim for
rent,

On appeal by the defendant the lower appellate Court (Addis
tional Subordinate Judge of Aligarh) coming to similar conclusions
of fact upheld the desreo of the Court of first instance.

The defendant appealed to the High Court. ;

Maulvi Ghuwlene Mujtaba for the appellant, The plaintiff
hawing failed te prove the specific title upon which he based hLis
claim cannot be allowed to succeed upon a different title. The
plaintiff failed to prove that the relationship of landlord and
tenant ever existed between himself und the defendant, and the
lowér Courts were wrong in giving him a decree simply because
the defendant was unabloe to substantiate his plea of adverse pos-
session. I rely on Nuikw Khon v. Gayani Kuar (1).

. Mz Kashi Prasad (bolding the brief of Mr, 8. 8. Singh) for
the vespeadent relied on the decision of Tyrrell, J., in Al
Husuin v. Al Bakhsh (2), and contended that the plaintiff

having been found to be the owner of the house of which the -

defendant was in occupatior, and. thut defendant being found

to have no title either us losses or licensee or by virtue of adverse

possession fur more than twelve years, the Court below was right

in giving him a decree for posagssion. o ' :
(1) (1508) FL. R, 45 AIL, 186,  (2) Weokly Notes, 1889, p. 176,
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Judgment was as follows se=

BurkIrr, J—In this case tle plaintiff sued the defendant,
alleging that the defendant was tenant of a certain house belong-
ing to the plaintiff; that the tenancy had commenced some
eleven years before; that for the last three years the defendant
had ceased to pay rent, and had denied the plaintiff’s title. Both
the Courts have foend that the allegations as to the tenancy’are
untrue, and have found that the relationship of landlord and
tenant "has not been shown to have existed hetween the plaintiff
end the defendant, They have therefore dismissed the euit, so
far as it was founded on the allegation of tenancy, but have
given the plaiutiff » decree for possession ag owner. Now it
seems to me thet this decree cannot be supported on the allega~
tions of the plaint. The only way the plaintiff stuted himself
to be in pessession of the property in snit was by -lleging that .
the defendant was his tenant. Had the tenancy been proved, it
would have followed that the plaintiff was in possession throngh
his tenant, But it has been found that the defendant was not
his tenant. The position therefore is this, that the plaintiff has
failed to prove possession over the disputed pren:ses within
twelve years before sait. Tt is alleged, of course, that he was in
possession before the commencement of the alloged lease to
defendant ; of such possession there is not a sorap of evidence,
and I am of opinion that in a case like this, where plaintiff’s
principal allegation has been proved to be untrue, wo should not
send down an issue to the Liower Court to enablo him to estal-
lish a subsidiary line of attack. I would therefore allow this
appeal, setting aside the decrees of the Lower Court, and dismiss
his suit with costs.

Cramrer, J~Tho plaiatitf’s cawe was, that he was the
owner of the houss in suit; that fen or slevon yoars before the
guit he had leased it to the defendant ab o monthly reut 3 that for
thres years before suit the defendant had paid no rens, and that
s fow months before the suit he kad denied thoe title of the
plaintidf,

The defendant in his written statement denied that the plain-
tiff was the owner of tho house, or that ho had leased it to the
defendant, He pleaded that ke had heen in adeerse possession
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of the house for more than twelve years, and that the suit was
barred by limitation. Both the Courts below have disbelieved
the evidence as to the alleged loase, but they have passed a
decree in favour of the plaintiff for possession on the ground,
apparently, that the defendant has not proved twelve years’
adverse possession. Mr, Ghulam Mujtuda, on behalf of the
defendant, relying upon the decision of this Ceurt in Naiku
Khan v. Gayani Kuar (1) contends that as the plaintiff failed
to prove'the cage stated in his plaint, the suit should Lave
been.dismissed, On the other hand, counsel for the plaintiff has
referred us to the judgment of Tyrrell, J., in 4% Husain v.
(Ali Bgklsh (2) and to the judgment of Aikman, d., in an unres
ported case—3. A. No. 63% of 1893, Bulmakund v. Dalw,
decided on July 10th last (3).

I am most unwilling to bind a plaintiff too closely to his
plaint in a case of this kind, and X agree with the opinion ex~
pressed by Aikman, J., that a suit like the one before us should
not be dismissed merely because the plaintiff fails to prove that
he leascd the premises to the defendant, and that if a Court sees
that the plaintiff is entitled to the relief which he claims
altbough on grounds other than those put forward in his plaint,
the Court should give that relief, if the defendant would net
thereby e taken by surprice.

In the present case, however, if the plaintif’s allegation
about the lease be eliminated, the suit must be regarded as one
for thg possession of immovable property of which the plaintiff
bas discontinued poscession, He alleges that he discontinued
possession less than twelve years before the suit, but this is
denied by the defendant. It was for the plaintiff to prove that he
had been i in possessipn within twelve years before suit.  Counsel
for the plamtlff' does not snggest that, apart from the evidence
which has been disbelieved by both the Cotrts below, there is
any evidence on the rocord shat the plaintiff was in possession
within twelve years before suit. Looking at the record of the
first Court I find that he sought, by means of the evidence as to

the grant of a leage, both to prove his possession within limitation

(1) (1893) 1. R, 15,411, 183, (2) Weekly Notes, 1830, p. 176,
(3) Siuce reported Weekly Notes, 1901, p. 157, 'P
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and to prevent tho defendant from disputing his title, It
is contrary to the practice of this Court fo remand a case in
order to give a plaintiff a second opportunity of proving his
case, except for special reasons, and I sec no reason why such a
course should be adopted in this case. This is not a case in
which the Cotirt can sea that the plaintiff is entitled to the relief
which he claims on a ground other than that stated in his plmnt
Nor is“it a case in which any evidence tendered by the plaintiff
has been wrongly excluded. There is no ground whatever for
the admission of fresh evidence. Ou the evidence now on regord
the plaintiff’s case fails, and should bave been dismissed. I
therefore concur in the order proposed by my learned colleague,
namely, that this appeal should be accepted and the suil dis-
missed with costs.
By tiE CourT.~The appeal is allowed, and the decrees of
the Lower Courts are set aside with costs.
Appeal decreed.
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BATADUR BSINGIH Axp oruERs (Pnarneirrs) oo MOHAR SINGH avp
oTunEEs (DEPENDANTS).

TAppeal from the High Court, North-Western I’rovinges, Allnhnbad T
Title—ILvidence and proof of Title—F ffect of arrangement made by

Settlement Oficer between the widow in possession and the ancestors of

the plainitf'—Recognilion of relationship and hefrship-—::icf No. I of

1872 (Tudian Fvidence dct), section 32, cluuses (3) and (6)—Evidence

of pedigree—Siuiciments post litem—Fstoppel.

The plaintiffs claimed certain lands on the death in 1892 of the widow of
the last male owner as his collsteral heirs. The last owner was, they alleged,
deseended in the same degree from a common ancestor as tho persons of whom
the plaiatiffs were themselves descondants in the direet line, T'hese persons
had made a similar claim through the common ancestor in 18?7 when the
settlement of the esmte with the widow was being made, alleging themselyes
to be her husband’s rcverswnary heirs (the widow being then in possession of
the lands in dispute}. On that'occasion (# being uncertain whether she had an
sbsolute or only a lifo estate in the property, though she claimed to bs the
sbsolute owner) she was asked by the Sestlement Officer who would be her
heirs on her death, Her reply was:~%If the claimants undertake to pay the

Present p~Lorp Hoprouse, LoRp Maoxaeurny, Lorn SEArD, Lorp
DaVEY, LORD ROBERTSON AND Lorn Lix{ony, i



