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Before Mr. Justice Burkitt and Mr. Justice Chamier.

KISHAN PRASAD anp ormigs (DECERE-HOLDERS) » BENI RAM

AND OTHERS {JUDGMENT-DIEBTORS). *

Execution of decree~Decree payable by instalments—Tender—Payment by
money-order where creditor had to send ¢a the Past Oflce fur the money
—Implied authorily to pay in a ceriain manner.

A judgment-debtor under an instalment decree remitied the amount
payable on account of one instalment to one of the dacree-holders by monay-
order. The decrec-holder payee was at the timo living in a village where he
would have had to go himself or send some one to take the money from the
Post Oflice ; but, on the othsr hand, two previous instalments had been paid
in a similar mannsr withont objection on the part of the decvee-holder. Om
this occasion the decrca-holder pryes temporizad, so that the money was not
at oncereburned by the Post Office to the sender, and subsequently applied for
execution of the whole decree on the ground that there had been no valid pay-
meht of this instalmens.

Held that tha decree-holder by not refusing the money-order at once had
prevented the judgment-debbor from having an opportunity to pay the instal-
mmb within tim2 : he had not acted in gosd faith, and ought nof to be allowed
to take advantage of his action, even if the previous aceeptance of payments
mxde in the same manner did not amount to an implied authority to the judg-
mant-dabbor to pry by money-order. Polglass v. Oliver (1), referred to.

The appezllants in this appeal were the assignees of a decree
for money, which under a compromise between them and the
judgment-debtors had come to be a dseree payable by instalments.
The compromise provided that Rs. 75 were to be paid oun the
puranmashi (30th) of each Sawan, and in case of default the
decree-holders were at liberty to exesute their decree for the
whole balance remaining due. The decrea-holders on the 20d of
September, 1898, applied for execution of the whole decretal
ameunt then remaining due, alleging that the judgment-debtors
having paid three instalmants under the compromise had failed
to pay the next instalment which had fallen due on the last day
_of Sawan, 1305 Fasli (the 2nd August, 1898). The judgment-
‘debtors had in faet despatched a money-order to the address of
Jamna Prasad, one of the decree-holders, who resided at a place
in which, under the rules in force, the Post Office does not
pay the amount of a money-order to the payee at his house, but
sends notice of the arrival of the money-order to the payee,

#* Second Appeal No. 412 of 1900 from an order of Rai Anant Ram, Addi-
tional Subordinate Judge of Ghazipur, dated the 7th February, 1900, reversing
an order of Babu Binsgopal, Muansif of Bullis, dated the 30th September, 1899,
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requesting him to attend personally at the Post Qifice, or send a
duly authorized agent to receive payment of the amount. On July
26th a notice of this kind was sent to Jamna Prasad, who first of
all said that he wished the money sent to his house, but after-
wards told the Postmaster that he would ¢ take the money after
inquiry.” Ho never did take tlie money, and it was ultimat_ely
returned to the respoundents, but meanwhile the time within which
the instalment had lo be paid had Japsed.

The Court of first instance (Munsif of Ballia) held that this
tender was insufficient and disllowing the judgment-debtors’
objections ordered execution to proceed.

The judgmcnt-débtors appealed ; and the lower appellate
Court (Additional Subordinate Judge of Ghazipur) found that the
amount of the instalment in question was gent in time and that
the decree-holders improperly refused to take it He accordingly
set aside the Munsif’s order.

The decree-holders appealed to the High Court.

Mr. W, Wallach (who appearel, holding the brief of the
Hor'ble Mr. Conlan, with Mr. Abdul Majid, for the appellants),
while admitting that a valid tender made to one of the three joint
decree-holders would be a sufficient compliance with the terms of
the decree, contended that on the facts found the respondents had
made no valid tender to Jamna Prasad. He also contended that
even if a valid tender had been made, the Court executing the
decree was bound by the last clause of section 258 of the Code of
Civil Procedure to disregard it, because it had not been certified
to the Court as reqnired by that section. v

Mr. 8. Amir-ud-din for the respondents. The finding of the
appellate Court on the q11e$tion raised by the appellants is that
“the amount of the instalment in question was sent in time to the,
decree-holders, but they improperly refused to take it.” ~That is
a finding conclusive between the parties to the appeal, the
soundness of which'cabinot be questioned in second appeal, There
was; moreover, no default on the part®f the respondent in paying
the instalment for 1305 Fasli, That instalment was remitted to
the decree-holders ten days before it was payable. The amount of
the money-order was tendered to Jamna Prasad, one of the decree-
holders, by the Postmaster, but b eferused to acecpt the temder.



VOL. XXIV.] ALLAHABAD SERIES, 87

Jamna Prasad’s wefusal is fatal to the claim now made by the
.decree-holders. Tha decree-holders were not entitled to raise any
question as to the validity of the tender made to Jamna Prasad.
Two previous instalmazn's that had besn remitted in the same
manner were accepted by the desree-holders, and they are now
estopped from argning that they were not legally bound to accept
the ‘present payment tendersd in a similar mauner through the
medium of Jamna Prasad. Section 258 of the Code of Ciwil Pro-
cedure does not apply to the present case, and even if it does, the
information subsequently given to the Court by the judgment-deb-
tors is a sufficient compliance with the requirements of that section,

The following judgment was delivered :—

BUzkirr and CuaMier, JJ.—The appellant obtained against
the respondents a decree for the puyment of money by instalments,
one of the terms of which was that the respondents were to pay
Rs. 75 on or before the Jast day of Sawan in each year, and
in case of defaunlt, execution might be taken ocut for the whole
amount of the decree. The respondents paid the instalments
by due date in 1803 and 1304F., and there is no dispute asto
them. The question which we have to decide in this appeal con-
cerns the instalment which was payable on or before the last day
of Sawan 13056F. (August 2nd, 1898: On July 23rd, 1898,
the respondents despatched a money-order for Rs. 73 to the ad-
dress of Jumna Prasad, one of the appellants, who resided in a
locality in which, under the rules in force, the Post Office does
not pay the amount of a money-order to the payee at his house,
but séhds notice of the arrival of the money-order, requesting
him to attend per:onally at the Post Office, or send a duly author-
ized agent to receive payment of the amount. On July 26th, a
notice of this kind was sent to Jamna Prasad, who first of all
said that he wished® the moncy sent to his house, but afterwavds
told the Post-master that he would ¢take the money after in-
quiry.” He never did take the money, and it was ultimately
returned to the respondents ®but meanwhile the time within
which the instalments had to be paid elapsed. '

On August 29th, the appellants applied for execution of tie
decree in respect of the whole sum decreed, alleging that the
respondents had failed fo pa the instalment for 1036¥F, -
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The Munsif ordered exccution to issue es prayed, but on
appeal the Subordinate Judge held that the instalment {or 1305¥F.
had been sent to the appellants in time, and that they had impro-
perly refused to accept it.

The decree-holders have appealed io this Court. Their
learned counsel, Mr. Wallach, admitted that a valid tender
made to one of the three joint decree-holders would be sufficient
compliance with the terms of the decrce ; but he contended that,
on the fucts found by the lower appellate Court, the respondents
had made no valid tender to Jumna Prasad. He also contended
that even if a valid tender had been made, the Court cxeéuting
the decree was bound by the last clause of section 258, Civil
Procedure Code, to disregard the tender, because it had not beed
certified to the Court as required by that scetion.

Ordinarily, no doubt, a tender of money in payment must bo
made with an actual production of the amount in cash (or in
notes, where notes are legal tender), and if a debtor sends a cheque
or bill withount any authority or request by the creditor that the
amount should be remitted in that manner, the creditor is not
bound to accept it in payment. Tender of the amount due at the
*house of the creditor by a Post Office peon holding a money-order
sent by a debtor would uudoubtedly be a gooc tender by the
debtor. In the present case, the creditor would have had.to go
to the Post Office for the money, and on this account it is said
that there was no valid tender. Now it is admitted on the plaad-
ings that the instalments for 1303 and 1204 F. were remitted
by money-order, and were accepted without objection *by the
decree-holders. If, when the arrival of the money-order was
nolified to Jamna Prasad, he had said that he would not accept
the money-order, it would, under the rules in force, have been re-
turned at once by the Post Office to the sender, wha might then
have had time to pay the money into Court, or to the appellants
in cash at their door; but by saying that he would take the
money after inquiry, he induced the Post Office to vefrain from
returning the money to the sender, or notifying to him that the
money had beeu refused.

‘We are inclined to think that the receipt by the appellants of
the instalments for 1303 and 1304F. by meney-order without
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objection was sufticient authority to the respondents to send sub- 1901
sequent instalments ia the same manner ; but apart from that it is 7~
clear that Jamna Prasad, by his action in delaying the return of  Pzasap
the money fo the respondents, deliberately dezeived them. In BEst R,
the case of Polglass v. Oliver (1), a tender was made in counlry

bank. notes, which the creditor was not bound to accept. He

made no objection oun that account, but elaimed a larger sum.

It was held that he could not subsequently object to the cha-

racter of the tender, because if he had objected at once on that

ground, it would have given the debtor an opportunity of gelting
other money and making a valid tender, but by not doing so and
claiming a larger sum he had deluded the debtor. There are
other decisions to the sams effect, The principle on which those
cases were (decided applies to the present case. Ilere the appel-
lant, Jamna Prasad, obviously acted in bad faith. If he wished
to object to the character of the tender, he should have done so
dednitely and at once. He was admittedly acting for all the
appellants, Jamna Prasad’s action must be held to amount to
waiver of the objection which he might have made to the charac-
ter of the tender, and the appellunts are estopped from now .
setting up any objection to the tender on that ground.

We cannot accede to the contention that the Court was bound
to disregard the tender because it had not been certified to the
Court. Neither the second nor the third clause of section 258
of the Code of Civil Procedure in terms applies to such a case
as this, for no actual payment of money was made which could
be certified to the Court; but as tender is, for some purposes,
equivalent to payment, it may have been the duty of the respon-
dents to inform the Court of the tender. Assuming that section
258 applies to such a case as this, we consider that the require-
ments of the section were sufficiently complied  with by the res-
pondents. They had 90 days within which to inform the Court
of the tentler having been male. They filed a petition well
within that time in answer to the appellant’s application for
execution. In it they stated what had taken place, and asked
- that the application for execution might be rejected. It is true
that they did not agk for the issue of & notice to the appellants,

(1) {1831) 57 R. R, 623,
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as required by the scetion, but, in fact, notice was served upon

“the appellants’ pleader. If, along with their petition of objec-

tions, the respondents had filed a separate application, expressly
referring to section 238, it would obviously have been the duty
of the Court to decide, first, whether a valid tender had been
made. A finding in the affirmative would have been equivalent
for the purpozes of this case to recording a payment as certified,
The Court would then have taken up the application for execu-
tion, and would have be.n bound to 1'ejeeﬁ it in purgiance of its
finding that a valid tender, equivalent to paywent, had -been
made. In the present case there was only one proceeding, but
this can make no differcnce. In our opivion there is nothing in,
scction 258 syhich prevented the Court from tryinz the question
whether a valid tender was made, or from giving effect to its
finding that a valid tender was made. We dismiss this appeal

with costs, o
Appeal dismissed.

Before Mr. Justice Burkitt and Br. Jusiice Chamdier.
» HAJI KHAN (DerExpaxT) v. BALDEQ DAS (PrarsTIrs).#
Practice—Pleadings—Failure of plainliff to establish case sef up by him—

Right to succeed upon facts found differing from those alleged.

The plaintiff sued the defendant, alleging that the defendant was tenant
of a cerbain house belonging to the plaintiff, that the tenancy had commenced
some elven yoars before suit, and that for the last throc years the defendant
had ceased to pay rent, and had recently denied the plaintiff’s title.

The defendant denied that the plaintiff was the owner of the house or that
he had leased it to the defendant. He pleaded also that he had been in Zdverse
possession for more than twelve years.

The plaintiff failed to prove the allegation of temancy set up by him, and
it was not shown that the plaintiff had becn in possession within a period of
twelve years from the institution of the suit. .

Held that, nuder the circumstances stated above‘, it being, On the failure
of the plaintiff’s case as to tenancy, for tho plaintiff to prove that he had
possession within twelve years, the plaintiff was not entitled to a decree.

Naikw Khanv. Gayani Kuar (1), 4li Husain v, Ali Bakksh (2) and
Balmakund v. Daln (3) veferred to.

#* Second Appeal No, 581 of 1900 from a decree of Maulvi Maula Bakhsh,
Additional Subordinate Judge of Aligarh, dated the 21st May, 1900, confirming
i.g%as:ree of Babu Parmatha Nath Banerji, Munsif of Koel, dated the 19th Mavch

(1) (1893) L L. R, 15 AlL, 186. (2) Weelly Notos, 1889, p. 176.
(3) Weelkly Notes, 1901, p. 157



