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by the proper court, it rendered the appeal liable to be dismissed,
but the objection was withdrawn, In Hardeo Buz v. Jaowa-
Lir Singh (1), where a similar objeetion was taken, the dismissal
of the appeal was avoided by the Judicial Committee granting
special leave to appeal and the case procceded. The objeotion
here is taken as a ground of appeal by the appellant, Aut No.
XIII of 1879 (the Oudh Civil Courts Act, 1870}, sections 17
and 18, ss amended by Act No. XX of 1800 (the N.-W, P. and
Oudh Act, 1890) sections 39 and 40, was referred to. '

Mr. J. D. Mayne for the respondents, admitted that the case

appearced to be wrongly before the Judicial Committee, the res-
pondents had thewselves taken this very point al a former stage
of the case.

1901, June 20th.—The judgment of their Lordships was
delivered by Lorp Ilopmouse :— 2

In this case their Lordships will humbly advise His Majesty
to dischargo the decree of the Additional Judical Commissioner
of Oudh of the 17th of August, 1898, to allow the appeal, and to

remand the case to the Court of the Judicinl Commissioner of

Oudh, to be {ried by the Judicia] Commissioner and the Addi-
tional Judicial Commissioner sitting together, as provided by law,
Their Liordships give no costs of the present proceedings.’
Appeal allowed ; ease remanded.
Bolicitors for the appellant :—Messrs. Watkins and Lempriere,

Solicitors for the respondents :—Messrs, 7. L. Wilson and Co,
J. V. W,

[ ——

BATUL DRGAM (Praryrree) o, MANSUR ALU KIAN axp ornnre
*(DurEXpANDS).
{Appeal from tle High Court, Northy Western P'rovinees, Allalinbad.]
det Noo XF o f 1877 (LTudiva Limitelion dct ), sehedule i, articles 10, 120,
VhhoSuie for preemption against beir of wmartgagee by condittonal
sale—* Dhyzical possession,” meaning of—deerual of cause of aclion
tn siit for pre-eamption of property morégdyed by conditional sale—
Ludiralion of year of gracey
A suit bronght to declave o right of pre- metmn againgt the heir of s
mm:tgugco by conditional gale, who has foreclosed, is governcd, where the

L]
Present :—Lonp Honuousk, Lorp Davey, Lonr Robrrrsox and
Siz Rromanp Coves.

(1) (877) Lo R, 41, A, 178 + 1. T B, 3 Cale;, 522,
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18 THE INDIAN LAW REPORTS, [vor. XX1v,

subject of the sale does not admit of physical possession “and there is no
registered instrument of sale, not by article 10 but by artick 120 of schedule
1[ of the Indian Limitation Act (Ne. XV of 1877), and limifation in such
a sujt runs from the expiration of the year of grace, that being the period
when the right of the mortgagee has become mature: the more fack that he
has not enforced that right by a suit for possession is immaterial. 4t 4bbas
v. Thakur Prasad (V) followed.

Where the property sold was an undivided share in certain villages, Teld,
that the ¢ subject of the sale” did nob admit of «“ physical possession™ within
the meaiing of article 10 of the Indisu Limitation Act. The expression vsed
by Stuart, C. 3., in Jugeshar Singh v. Jawakir Singh (2), in 1'9gib1ld to the
words “actual possession,” is applicable with still more certainty to the words
% physical possession,” by which is meant a “personal and immediate”
possession. In the present case such possession could not have been taken hy
the mortgagee without cnforcing partitioun: article 10 therefore did not
apply.

Nor was article 144 applicable. Claims to pre-emption are specially con-
sidered in article 10, and althongh the particular claln in the present cuse did

~

not (for the reasons above stated) fall within it, that did not affect the con-
struction of article 144 as illustrated by article 10. A claim to euforee a right of
pre-cmption i8, as the latter article shows, a claim impeaching anothers right,
and its primary object is to set aside the competing right. The circomstance
that the plaint in the present suit iuverted the proper order and, instead of
first asking for the setbing aside and then asking possession as the consc-
quence, had asked for possession “by setbing aside’” could not alter the
nature of the action.

APPEAL from a judgment and decree (16th February, 1898)
of the High Court at Allahabad (3) confirming a decree (28th
November, 1894) of the Subordinate Judge of Gorakhpur, by
which a suit brought by the present appellant was dismissed as
being barred by lapse of time.

The suit was brought to enforce a right of pre-empsion in
respect of certain shares in four villages named Patrinmm, San-
dhuria, Pipra, and Parsa. Of the three first-named Vlllmes the
defendant Mansur Al Khan and ome Zahur Ali Khan, who
were brothers, owned two-thirds in equal shares, and thiey owned
the whole of the fourth village also in equal shares,

On the 14th of March, 1868, Zahur Ali Khan made a mortdage
by conditional sale of his shares inthe four villages in favour of
one Sarju Prasad, represented in this appeal by the respondent
Bhagwati Prasad, The possession of the mortgaged properties,

(1) (1892) I I R, 14 ALL, 403.  (2) (1876) I. L. R, 1 AlL, 811,
() L L R, 20 AlL, Slo.c‘ ) S
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‘however, remained with the morigagor. This morigage was
foreclosed, and the period of grace of one year given by Regula-
tion X' VII of 1806 expired on the 20th of January, 1881,

Zohnr Ali Khan died in 1876, and after his death his brother
Mansur Ali Khan brought a suit in 1831 for redemption of
the mortgaged property. That =uit and the appeal to Her
Majesty in Council made therein from a decree of the High Court
-were eventually dismissed by an erder of Her Majesty in Couneil
dated the 13th of July, 1886, on the ground that the mortgagor
had not done what was necessary by the terms of Regulation
XVII of 1806 to entitle him to redemption (1). Afterwards
Bhagwati Prasad, the son of Sarju Prasad, the original mortgagee,
brought a cuit for possession of the mortgaged property and for
mesne profits.  That suit was decreed on the 4th of August, 189],
by the then Sabordinate Judge of Gorakhpur, and on the 6th
of July, 1893, the High Court on appeal confirmed hLis decrse.
Bhagwati Prasad was therenpon put into formal possession of the
shares in the four villages, and on the 27th of November, 183,
executed a dakhalnama (receipt of possession) in the usual manner.

On these proceedings coming to her notice, the plaintiff, Batyl
Begam, the wife of the defendant Mansur Ali Khan, on the 4th
of July 1894, filed the suit out of which the present appeal arose,
praying (inter alia) for possession of the morigaged sharesin the
four villages on the basis of pre-emption, the condition of the
wajib-ul-arz, the custom of the village, and the right of pre-emp-
tion uggler Muhammadan Law, by setting aside all the proceedings
and the foreclosure decrce on payment of Rs. 85,000, the considera-
tion®money, or of any dther suny which the Conrt might deter-
mine. Theplaintiff based her right to sue on a gift made to her
by her hisband of, a six-pie shara of his original interest in the
four viﬁages, and she described lerself as. ¢ a near co-sharer ”
of dhe vendor in the conditional sale andsso entitled to pre-
emptiol, The only defendaut who filed a written statement was
Bhagwati Prasad, and the only defence material, so far as the
present appeal is congerned was that the svit was barved by limi«
tation.

(1) See Mansur thmv Sarju Prased, L. R, 13 L A, 113 I L R, 9
Al 20.
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On {he 28th of November, 1894, the Subordinate Judge of

1001
Gorakhpur dismissed the suit as being barred by limitation. He

Baren - s - : s
Broaxe  referred to the caze of Ali Abbas v. Kalka Prased (1), in which
v, . . . b o e ttional s: as .
Mixswn dgr it was held that where a mortgage by conditional s.,l'le has bee.an
Kamax. duly foreclosed in accordance with the procedure laid down in

egulation XVIT of 1806, and at the expiration of the year-of
grace the mortgage money, or a portion thereof, remains unpaid,

the title of the conditional vendee becomes absolute on the expira~
tion of the year of grace, and the six years’ period of limxitation
prescribed by article 120 of schedule IT of the Limitation Act for
a snit for pre~emption of the mortgaged property begins to run
against the pre-cmptor from the expiration of the year of grace,
and held that there was no reason for not applying the law so
kid down to the present case.

The plaintiff appealed to the High Court, and on the 12th of
November, 1896, a Division Bench of that Conrt (BANERII and
A1xmaN, J3.) ot the fivst hearing of the appeal made an order
referring to the Court below the following issne :—¢ Does the
property in suit admit of physical possession ?” On that issuc the
Subordinate Judge held on the oral and documentary evidence
adduced with reference to i, and Laving regard to the cases of
Unkar Das v. Narain (2) and Bholi v. Imam Ali (3) that the
property in suit did not admit of physical possession. Objections
to this finding were filed by the plaintiff in the High Court, and
the appeal was referved by the Division Bench to a Full Bench
of the Court for disposal. o

Oun the 16th of February 1898 the Full Bench (Epar, C.J.
and BrAtr, Bawzryr, Burkrrr, and ATRMAN, JJ. ) dismisded the
suit, holding that it was barred by article 120, sohedule 11 of the
Limitation Aet. The case befora the High Gourt is rCLorted in
L 1. R, 20 All, 315,

The plaintiff apfxe:ﬂed to His Majesty in Counecil,

Mr. G. E. A. Ross for the appellnnt contended that thé Courts
below were wrong in holding that the suit was barred by lapse of
time. The article apphcable to suits for pre;emption is article 10
of schedule IT of the Tudian Limitation Act, and under that article
limitation runs from the date of the purchaser’s getting « physical

(1) (1892) I.L. R,, 14 AIL, 405, (2) (1831). 1. L. R, 4 AL, 24,
(3) (1881) L. L. R., 4 AlL, 179,
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possession,” oryin a case where physical possession is not practi-
cable then from the date of registration of the instrument of sale.”
Here there is no instrument of sale registered. The question then
is whether “physical possession ” is practicable in this case, and
that depends on the meaning given to those words. It is submitted
hat they mean the same as “actual possession,” and according to
a ruling of the majority of a Full Bench of the Allahabad High
Court in Jageshur Singh v. Jawahir Singh (1) “actual posses-
slon . "wag the same thing as the “possession™ of Act XTIV of
1859, the earlier Limitation Act, and included constructive posses-
sion. If so, the property the subject of sale in this case admitted
of ¢ physical possession,” and the High Court in the judgment
now under appeal says that if the property allows of physical
possession being taken, article 10 of the Limitation Act app]i’gs.
Stoart, C.J., in the above case differed from the majority of the
Full Bench and was of opinion that ¢ actual possession” meant
visible and tangible possession; but even if that interpreta~
tion be put on the words, limitation would not commence until
such possession were taken, assuming that article 10 is applicable.
No such possession has been taken or had by the vendee. As
to the meaning of physical possession the case of Unkar Das
v. Narain (2) and Starling on Limitation commenting on article
10 of schedule II, were referred fo. ‘

If article 10 does not apply, article 144 should govern the
case, and not article 120, Article 120 is not to be applied unless
in agcase where no other article is applicable. Anrticle 144
applies to suits for possession of immovable property ; and this is
a seft for possession. Fhe prayer of the plaint is for possession
by setting -aside the foreclosure prozeedings.

. Evedif the cage is held to be governed by article 120, it is sub-
mitted “that the ceuse of action does not accrue from the expira-
tien of the year of grace as held by the High Court, but from the
time fhe final decree for pessession was passed in favour of the
mortgagee ; that wonld be in November 1893, so that, the period
of limitation being gix years, the suit would not be barred. As
to the accrual of the cause of action and the time from which

(1) (1876) L T Bp1 ALL, 511, () (1881) LL R, 4 AIL, 24,
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limitation began to run, Forbes v. Ameeroonisse (1) and A4lg
Abbas v. Thalkwr Prasad (2), were referred to.

The respondent did not appear.

The judgment of their Lordships was delivered by Lorp
RogEerTsON. '

The sole question in this appeal is whether the suit, brought
to declare a right of pre-emption against the heir of a mortgagee
by conditional sale, who has foreclosed, is time-barred, six years
having elapsed from the expiry of the year of grace after. fore-
closure; and the main controversy comes io Le whether the
120th article of the second schedule to the Limitation Act of
1877 applies to the case. Admittealy it does apply, unless either
article 10 or article 144 applies ; and the real question is whether
the appellant is right in aflirming that the case falls under article
10, There is, however, a subordinate question as to the period

b
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from whieh the six years run, assuming article 120 to apply.

The appellant is the wife of the nominal respondent, Mansur
Ali Khan, and she derives from him by gift a six-pie share of his
original interest in the villages now in dispute, the remainder of
his interest being still vested in bhim. This Mansur Ali Khan
and his brother, Zahur Ali Khan, at the date of the nmortgage
owned twe-thirds of ewh of the villages of Pathringwa, Sendu-
ria, and Pipra Kalan, each brother holding shares of 5 annas 4
pies ; and the two owned the whole of the village of Parsa, cach
brother holding an eight-anna share. 'The Lrothers were Mnhams
madans. Two of the villages were of pure zamindari tenure, the
others were imperfect pattidari.

On the 14th of March, 1808, Zahur Al Khan, in considergdion

_of money lent, executed a deed of conditional sale to .Sarju Pra-

sad, now deceased (whose heir is the mSpondcnt Bhagwati Pras
sad), of the whole of his shares in the four v 111&“0‘: It 15 unne-
cessary to set out thi sale deed, as nothing turns on its particular
terms. No change of possession took.pltwc cn the executionrof the
mortgage. Zahur Ali Khan died in January 1876, Ta 1880 the
mortzagee having also died, the respondent, Lhagwwtl Prasad, his
heir, foreclosed (by proceedings taken under Regulation XVII
of 180()), and the money was not paid within the year of grace,

(1) (1863) 10 Moo, . A. 840 (349).  (2) (1392 L L. R., 14 All, 405.
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which expired on the 20th of January, 1881, Some litigation

ensued which ¥ immaterial to the present question and the
rehearsal of whi:li would only obscure the narrative. In 1890,
Bhagwati sued in the Court of the Sabordinate Judge of Go-
rakbpur that he might “be put in proprietary possession of a
5 anna 4 pie share in each of Senduria, Pathringwa, and Pipra
Kalan and an eight-anna share of mauza Parsa by ejecting and
dispossessing the defendants or any of them who may be found
in possession thereof and by declaring their right of ownership
to be extinct,” and le obtained a decree which on appeal was
affirned by the Iigh Court on the 6th of July, 1893. The
terms of the decrce were imfer alic:—< It is decreed aud
ordered that the claim of the plaintiff for possession of the shares
of the villages mentioned in the relief be decrced.” On the
27th of November, 1893, Bhagwati executed a dakhalnama,
declaring that under the order of the Judge « Munshi Jamiat
Rai, the Amin of the Court, has given formal possession to me,
the decreeholder, through my karinda (agent) over the shares
of the villages detailed below,”” and the names of the villages
aud number of the shares are duly set out. Mutation of names
was also obtained in respect to the shares. Bhagwati then
attempted to take physical possession of the estate, but he was
successfully resisted by Mansur Ali Khan, Bhagwati therefore
never had possession at all, unless the posscssion of Mansur Ali
Khan or the possession of the tenants, or his own  formal posses-
sion ” wiil suffice ; and it has not bsen suggested that his legal
rightsguntitled him to anything more, in the way of possession,
than he actually obtained, unless and uatil he had enforced a
partttion, which in fact never took place.

On the 4th of July, 1894, the appellant filed her plaint, She
ndrmted e conditional sale, the foreclosure, the decree of posses-
sion, and the “ delivery of possession.” She described herself as

a mear co-sharer of the vendor (in the conditional sale), and

aseerted that under the conditdon of the wajib-ul-arz the usageand

right of pre-emption under the Muhammadan law she possesses

a preferential right of purchase. Her prayer, so far as mate-

rial, was that a decree awarding possession over the mortgaged
ghares of the villages might be passed in her favour on the basig
: 4 B
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of pre-emption, the condition of the wajib-ul-arz, the custom of
the village, and the right of pre-emption under thé Muhammadan
}]33;:31.1:1 law, by sctting aside all the proccedings and the foreclosure
Mms:;}z At decree, on payment of Rs. 85,000, the consideration money, or
Kmav.  of any other sum which might be determined by the Court. A
written statement was filed by the respondent, Bhagwati, in which
various grounds of defence were stated :—infer alia, limitation
was pleaded, the validity of the gift to the appellant which consti-
tutes her title to claim pre-emption was challenged, and her’
alleged right of pre-emption was denied. = Issues were scttled on
the 19th of September, 1894, but of those the only one which Iras
been tried and decided, and requires present rotice, is that of
limitation. Fov the purposes of the present question, therefore, ,
the appellant is to be assumed to have had a right of pre-emp-
tion, and the question is whether she had lost it by limitation
before her plaint was filed.

On the 28th of November, 1894, the Subordinate Judge dis-
missed the suit on the ground of limitation, with costs. Ile held
that the title of ihe condilional vendee became absolute on the
expiration of the year of grace, and that the six years’ period of
limitation presoribed by article 120, schedule II of the Limita-
tion Act begins to run against the pre-emptor from the expira~

1901

tion of the year of grace.

The appellant appealed to the High Court, who on the 12th
of November, 18¢6, remzuded the case for the trial of the follow=
ing issue :—“ Does the property in suit admit of physical poss-
ession?”  Kyidence was taken, and the Subordiuate Juwlge on
the 11th of January, 1897, held that the property in suit does not
admit of physical possession. On appeal the High Coufi, on
the 16th of February, 1898, dismissed the appeal with costs; and
it is against that judgment that the present appeal has Uzgn taked,

The view of both Courts is that the appellant’s claim falls
under the 120th article of the second schedule of the Limitation
Act, 1877, which is the final and rsiduary article inclulling all
suits not specially provided for, and fixing for all such suits the
limitation of six years. Itis for the appelant to show which
other article fits her claim j she points first to the 10tk article 1—
to this article most of the discussion bas been directed, and thig
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occasioned thg remand. The 10th article purports to apply
to suits “ to enforce a claim of pre-emption whether the right is
founded on law or general usage or on special contract.” One
year is the period of limitation ; and the time from which this
period begins is “ when the purchaser takes, under the sale
saught to be impeached, physical possession of the whole of the
property sold, or, where the subject of the sale does not admit of
physical possession, when the instrument of sale has been regis-
tered.”> The interest of the appellant to maintain the applica~
tion of the 10th article is that, if the subject is susceptible of
possession, then possession has yet to be taken, for none has as
yet been had.

The % property sold,” ¢ the subject of the sale,” was in this
ease the 5 anna 4 pie share of each of the three villages and the
eight-anna share of the fourth, Various questions of more dr
less subtlety suggest themselves as to the relation of the holder
of such a right to the possession of the estate. All those ques-
tions are, however, superseded by the extreme absoluteness of the
language of the tenth article of the Limitation Act. What has
to be considered ig, as the High Court accurately formulated, the
question, Does the property admit of physical possession ? The
word “ physical ” is of itself a strong word, highly restrictive of
the' kind of possession indicated ; and when it is found, as is
pointed out by the High Court, that the Legislature has in
successive enactments about the limitation of such suits gone
on strengthening the language used,—frst in 1859 prescribing
“possession, ” then in 1871 requiring “actual possession,” and
finally in 1877 substituting the.word ¢ physical”” for “actual, ”’

it is seen that that word has been very deliberately chosen and

fbr a restyictive purpose. Their Lordships are of opinion that
the High Court are right in the conclusion they have stated.
Their Lordships consider that the expression used by Stuart, C.J.,
in regard to the words actual possession” is applicable With
still more certainty to the words ¢ physical possession” and
that what is meant i3 a “ petsonal and immediate *’ possession.
This being the sound construction of the tenth article of the
second schedule to the Act of 1877, the facts completely fail the

appellant, for the mortgagee’s heir had no semblance of physical.

4
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possession in the {rue and natural sense of the term. All that
he bud directly was the “formal possession” constituted by
the dakhalnama, which was ccremonial and on paper. The
physical possession of the villages was with others, and Bhagwati,
not having enforced a partition, conld not get physical possession
of any definite portion of those lands and had no right to oust
the existing osccupiers. Accordingly their Lordships consider
that the- case does not come within the tenth article, in so far as
possession 1s concerned. This being so, the alternative stated
in the third column relating to registration arises, but the appel-
Iant did not argue upon il and no suggestion has been made that
it affects the arguraent.  The tenth article accordingly disappears
from the case. ‘
The alternative suggestion that article 144 applies cannot be
siwpported. Itapplies to suits “ for possession of immovable pro-
perty or any interest therein not hereby otherwise specially pro-
vided for,” and the 12 years of limitation are to begin “ when
the possession of the defendant becomes adverse to the plaintiff.”
Now it is perfectly cleai that claims of pre-emption are specially
considered in article 10, and although this particular claim of
prE-emption does not (for the reasons already stated) fall within
it, that does not affect the counstruction of article 144, as illus-
trated by artiele 10, A claim to enforce a right of pre-emption
is, as article 10 shows, a claim impeaching another’s right ; and its
primary object is to set aside the competing right. The circum-
stance that this plaint has inverted the proper order and, instead
of first asking the setting aside and then asking possession =5 the
consequence, has asked for possession ““ by setting aside ” cannot
alter the nature of the action. ' -

- If neither article 10 por article 144 applies, then ad&[ﬁittedlx
the 120th article does; and the only remaining questfon is- af
what date does the period of six years begin ? or,to apply the
words of the Act, twhen did the right to sue accrue to the
appellant 2 It seems to their Lordships to be clear that the
expiry of the year of grace is the time at which the pre-emptor’s
right arises. The mortgagee’s right of »roperty had then
become mature, and the mere fact that he had not enforced that
right by a suit of possession does not affect the gmestion. Their
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Lordships are satisfied of the soundness of the decision of the 1901
High Court of the North-West Provinces in Ali A4bbas v. P
Thakur Prasad (1). BEGAX
Their Lordships will humbly advise His Majesty that the MAngiz AnT
appeal ought to be dismissed. Kaax.
. Appeal dismissed.
Solicitors for the appellant :—Messrs. Barrow, Rogers and
Newill. J.V. W.
P.C.
* ASGHAR ALI KHAN (Prarsrirs) ». KHURSHED ALI KHAN axp Aot
ANOTHER (DEFENDANTS) AND TWO OTHER APPEALS. T d;";}g 4
[On appeal from the High Court of Judieature for the North-Western 5, and £7-

Provinces, Allahabad,?
det No. XV of 1877 ( Indian Limitation dct), schedule II, article 89—~Suif

Jor account between principel and agent—Termination of agency— =

“ Movable property > — Moncy ~Evidence as to account stated.

The appellant and respondent, two brothers, were agents the one for the
other in dealing with their joint estate, and the agency was found on the
evidence to have confinued until the 22nd of December, 1885, when the appel-
lant brought a suit against the respondent for his share of money received
by the respoadent on the joint account. Held by the Judicial Commitice
(upholding the judgment of the High Court) that a cross suit brought by the
respondent against the sppellant for an account was governed by article 89 of
schedule II of the Limitation Act, and, having been brought within three
yoarg of the termination of the agency, it was not barred.

« Movable property * in article 89 includes money.

The appellant put forward a rukke and list evidencing a settloment of
accounts supported by a substantial body of evidence of persons apparently of
good rapute, but which the respondent alleged to be fabricated. Held that the
High ot rightly rejected the positive evidence in favour of the setilement
when it appeared that the facts ascertained on other evidence in the case as
to eftoin ibems in the list were conclusive to the contrary of what was there
set out, atd inconsistient with the existence of the alleged settlement.

! CoxsOLIDATED, appeal against three decrees (9th March,
1897) of the High Court at Allahabad, whereby decrees (15th
and, 16th September, 1893) of the Subordinate Judge of Saharan-
pur in #wo suits brought against each other by the appellant and
first respondent, respectively, were reversed, :

" . y
Present :—Lorp HoBmoUsE, Lorp DAvRy, Lorp ROBERTsON, and
Sz Rromarp Covom.

(1) (1893) L L. R., 14 ALL, 405.



