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[On appeal from the Court of the Judicial Commissioner of Qudh.]
gonstruction of a Government order—Release of nazul properfy—
—Limitation.

The proprietary right in the site of a bazar, and interests in the houses
thereon, were disputed between the zamindar elaiming them, and the residedt
occupiers, whose rights by agrecement were to be dotermined by the decision
in the ease of the defendant who was one of them. In 1879 the Government
released tho bazar from the nazal, it having been entered in the District Regis-
ter of that property in 1860.

In the written ordor of Government sanctioning the withdrawal of the

_entry in the Register there were wovds as to the effect of which the Courts
below differed ; the Court of first appeal holding that the release was to the

- zarindar, the Court of sccond appeal holding that the occupiers of the houses
weve severally made proprietors of them. The words were “as the occupiers
appear to have all along exercised proprietary rights without question of their
power te db so, it is now too late to disturb their status.”

Held, that the intention of the Government, as shown, was merely to
snnul the entry in the Rogister, and to restore the rights which existed when
the entry had been erroncously made. Mors importance was attacked to the act
of the Government than to the words used in their order. The effect was a
dlsclmmm of title and a relenge to those who would have boen entifled bub for
the conﬁsenbxon by the act of State of 1858; thas following out the polioy at
the geueml settloment of Oudh lands.. There was no intention to benefit one
party mor® than the other, or to confer tifle upon either as against the other,
in,éhis raloase. °

Held, also, that limitation did not apply. Before the annexation of the
pBvince there was no limitation causing either bar oF sult or title o accrue.
So long.us the ownership wns in tka Government, and till tho release, neither.
pmty had any intevest to onforce. ,The earliest date from whlch limitation
could commenace was the da.te of the release.

Presont :—YLorng Honmouss, DAVEY, unde Linprey, S1r Rriomarp Coucw,
and 812 ForDp NomTi,
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On questions not yet disposed of below as to the titlds of the parties,

-~ {rrespectively of thosc supposed to have been conferred by ghe order of 1879,

and as to the claim in regard to the matorinls, the guit was romended to thoe
frst Court for frial upon issues.

An official report forwarded with the application for sanction of tho release
of tho property from the nazul was referred to as showing the waterials
which the Government had before them for deciding to act as they did.

APPEAL from a decree (8rd June, 1897) of the Judicial Com-
miesioner, reversing a decree (26th February, 1895) of the Dis-
triet Judge of Hardoi, and restoring a decree (30th August, 1894)"
of the Subordinate Judge who had dismissed the plaintif’s suit.

The appellants were the sons and snccessors in estatc-of
Chaudhri Abdul Baki, a zamindar of Ashrafiola in the town of
Sandila, who filed this suit on the 12th of May, 1890, and died
while it was pending.  The claim was for the proprietary pos-
session of the site of, and an interest in, two houses occupied as
shops in Amaniganj bazar in that town. Tho defendant wad o
grain dealer occupying them. He had built a third of which the
materials were now claimed,

The town of Sandila came within the goneral confiscation
under the aet of State of the 26th of March, 1858, Proporty other
than the bazar, was restored to the Chaundhri family aflerwards ;
but in 1860, Amaniganj bazar was entered in the Nazul Rogister
of the Flardoi district, the bazar being then erronconsly belicved
to have been the property of the ex-King of Oudh, In Maich,
1877, the assessment of a ground rent was ordered by the Deputy
Commissioner, but was not paid.

On the 8rd of September 1877, the. present plaintiff pegitioned
the Deputy Commigsioner to order an exeewtive inquiry into his
olaim for the proprietary right to the buzar ag against the *itle of
the Grovernment. On the 20th of July 1878, the Tahsildar, after
taking the evidence of some of the residont ovcupiers gud othes
purporting to have knowledge of the fhots, sont o rePoOrT on the
cage. This was forwarded on the 1st of March, 1879, to the Grov-
ernment by the Deputy Commissioper,  The particulars ot this,
with all the facts velevant to the appeal, are stated in their Lord-
ships’ judgment. ' ]

On the 26th of May, 1879, the order sanctioning the application
that the entry of bazar in the Register should be withdrawn wes
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sent to the above officer through the Commissioner of the Sita-,
pur Division (Within which Hardoi was then comprised). The
Government letter stated that asthe ocoupants appeared to have all
along exercised proprietary rights withont question of their power
to do so, it was now too late to attempt to disturb their status.

The bazar having been released from the nazul, Abdul Baki
instituted suits after the lapse of some years. In 1890 he sued
thirty-seven occupiers of whom the defendaut was one.

The,main question on this appeal was as to the effect on the
rights of the parties of this act of release by the Government.
The plaintiff-appellant, and the thirty-six other occupiers, bad
consented to abide by the decision in the case of the present
‘deféndant, ’

The plaint stated that the plaintiff had title to the bazar by
‘ancestral right, that the houses were built by those who lived
there as ryots, the defendant occupying two, and having built
another without permission; and that since the release of the
bazar from the nazul, all the ryots had been rendering zamindari
dues to the plaintiff, in favour of whom the release had been made,
and who had since then had possession. A custom of the town
was that the materials of a house left by a ryot of his own acco®l
hecame the zamindar’s and that on the ryot’s selling a house he
paid one-fourth of the price to the zamindar; who, if he made
the occupier quit, paid to hir three-fourths of the estimuted price.
The claim was for possession of the two houses on payment by
the zamindar of three-fourths of the value of the materials.
Those #f the other house were claimed without payment.

The defendant’s written answer denied that the site was ever
the ancestral property of the plaintiff and that the defendant had
eyer paia.zu'miudari dues, he and his predecessors having been in
free posgession for apwards of a hundred years. Limitation was
also pleaded. Xt was added that no such custom about the ma-
terdals existed and that it was not the fact® that the bazar was
made over to the plaintiff frém the Nazul Department, also that
thbe bazar was released becanse no one ever paid dues in respect
of it.

The issues related to whether the. plaintiff had the title
alleged by himund whether the bazar was re-leased to him in,
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. 1879 ; whether he had since been in possession rgceiving zamin-

dari dues ; whether limitation was applicable ; whether the custom
was as stated, and what was the price to be paid in respect of the
materials if the plaintiff should be found entitled as he alleged.

The Subordinate Judge dismissed the suit. His judgment
passed over the question of the plaintiff’s right by ancestral title.
He was of opinion that nothing had been granted or allowed to'the
plaintiff on the release of the bazar from the nazul by the order
of Government, and that therefore he had no interest in the
property. In effect he found that the grant was to the resident
occupiers and not to the Chaudhri zamindars. He also held that
the suit failed because it was barved by limitation under Article
142, Schedule IT, Act No. XV of 1877,

The District Judge on the plaintiff’s appeal reversed the
above decision. He was of opinion that by ¢ occupants’’ the
Government order of the 26th of May, 1879, meant the zamindar,
The circumstances of the case made it clear to him that the ex-
pression was used in this sense. No question had beon raised

+ between the Government and the resident occupicrs when the

letter of that date was written. It had then not yet been asserted
tlhat the occupiers had the proprietary right to the land on which
the bazar stood. The ouly question that had been raised with
them was whether they were liable to pay rent; and that question
was left in abeyance by the local authorities until it should have
been decided whether the Government ox Abdul Baki should be
the recognised proprietor. The Distriot Judge found for these
reasons that the plaintiff was the proprietor. ITe held faat the
suit was not barred by time., He remanded it for devision upon
the issues not decided by the first court as fothe righis of the
parties in the materials of the houses and their cstimated price.

The defendant then uppealed to the Judivial Cominjssioncr,
who reversed the decree of the District Judge, and restored that
of the Subordinate Judge, dismissing the suit. Fe was of opirion
that the Government order of 187¢" reforred to the  occupants”
of the houses. He would not construe that order, by the aid of
the Deputy Commissioner’s letter of the Mt of March, 1879, as
referring to the zamindars;, and as conferring the proprietary
title to the bazar Amaniganj on the pluintiff.
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Mr. L. DeGruyther, for the appellants, argued that the Judi-
cial Commissioner had misconstrued the order of the 26th of May
1879, and that he was wrong in holding that the plaintiff had
failed to prove his title to the site of the bazar. The Judicial
Commissioner had considered that the order placed the property.
at the disposal of the occupants, whose status was not to be dis-
turbed, and he consirned that term to mean the resident oceupiers.
The District Judge had taken the correct view that the word
referred to the zamindar, finding that the circemstances justified
this interpretation, It was submitted that the recommendation
of the Deputy Commissioner on the 1st of March, 1879, on
which the Government had acted, could only refer to the recogni-
tlon of the title of the zamindar as against the claim of the Govern-
ment. It could not mean a recognition of a proprietary right in
the occupiers who had then claimed no such title ;; whose rights
had not been investigated, and who were referred to on any view
of the subject-matter, by a doubtful expression. It was argued
that the word ¢ occupants ” veferred to the zamindars who were
Abdul Bakiand his ancestors, The latter had all along exer-
cised enough proprietary rights to show that such rights existed.
The occasion, the documentary evidence, and the order of 1879,
were all such as to show that the object of the Government was to
restore the state of things which existed before the events leading
to -the entry in the Nazul Register. It was within the power of
the Government to grant or to withhold the title, Reference
was made to the judgment in Nawab Malka Jehan Sahiba v.
The®Deputy Commissioner of Lucknow (1), showing that all
who claimed property that bad fallen within the confiscation of
1858 _maust claim through the Government in whom it had vested.

Thg respondent did not appear.

Op the 11th*May their Lordships’ judgment was delivered by
Lorp Davey.

This is an appeal from the decree of ‘the Judicial Commis-
sioner of Oudh of the 8rd of June, 1897, reversing the decree of the
District Judge of Hardoi of the 26th of February, 1895, and res-
toring the deoree of Subordinate Judge of Hardoi of the 20th of

August, 1894, which dismissed the suit of the plaintiffs and

(1) (1879) L. R, 6 1. A, 63, at p. 74,
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present appellants. The respondent has not .1ppemed which their
Lordships regret the more because it is stated to be a test onse
upon the decision of which 56 similar cases will depend. It is
surprising that the 37 defendants did not combine to instruct
counsel to argue their case at their Lordship’s Bar.

The appellants are the heirs of the original plaintiff Chaudhri
Abdul Baki who by Lis plaint claimed to be entitled to the
land or soil occupied by a bazar called Amaniganj in the
town of Sandila in Oudh as his ancestral property. It was
alleged that the residents of the said bazar live there as ryots,
having built houses at their own costs, and that the defendant
was one of such residents in occupation of two shops and having
without permission built another shop on a piece of fallow. The
plaint contains an allegation of a oustom in the town of Sandila
that if a ryot leaves of his own accord a house or shop oceupied
by him the materials theveof become the property of the zamin-
dar. If he wishes tosell the materials of a house or shop he
pays one-fourth of the price to the zamindar and if the zamindar
desires the ryot to vacate a house or shop he pays the ryot three-
fourths of its estimated price. The prayer is for possession of the
land occupied by the defendant subject to the payment of thrce-
fourths of the price of the defendant’s shops (other than the
one erected without permission) according to the cusiom, .

" The defence is in substancea denial of the plaintifl’s title
and a plea of limitation.

After the mutiny the town of Sandila shared the general
confiseation of Oudh territory. Other family property “was
restored to the plaintiff, but in 1860 the bazar was entered in
the Nazul Register under the belief (whloh appears to_ Faye

been mistaken) that it was previously the property oflhg Iung ‘

of Oudh. In the year 1877 the Government determingd to
impose the payment of a ground rent upon the ocenpiors. The
occupiers refused to pay, apparently on the ground that Jhey
were not liable by their tenure to Pay reunt, and the Tuhmldm
was ordered to institute a test action. Before anything was
done, however, an inquiry was directed to b@ made as to when
and by whom the shops were built, how did they become a nazul
property, and what proof there was of their beig such. On

H
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the 3rd of September, 1877 Abdul Baki (the plaintiff) petitioned
the Governnfent “that an executive inquiry be made through
“the Tahsildar or some other officer, and if the bazar be found
“to be the petitioner’s property an order for its release be
“passed,”, and an inquiry was directed accordingly.

The report of the Tahsildar by whom these inquiries were
"conducted is dated the 20th of July, 1878, It is a lengthy docu-
ment and contains a history of the cuse. He reported that the
entry in the register was the only proof of the bazar being nazul,
and -that with regard to the proprietorship of the bazar there
was no contradiction to the Chaudhris being the owners of

it, whose heirs were Abdul Baki and others. And he also found .

that although payment of rent in money or of two pice and betel
at the construction of a new shop had not been stated by any
witness, yet no one denied the proprietorship of the petitioner and
his ancestors, and the payment of other dues was also admitted.
On the 1st March, 1879, the Deputy Commissioner of Hardoi
forwarded to the Commissioner the following docket as to
“ the Nazul Amaniganj ” :—
“ Sir,

#Certain shops in Sandila, known as Amaniganj, are in the Nazul
“Register. Last ye{n- I imposed a light ground rent on them, and the fent
“not being paid, threatened to sue.

“ Pebitions of objections were lodged, first, by the zamindars, who claimed
‘“that the proprietary right was theirs; secondly, by Musammat Lado, who
 ¢lnimed & porbion of the property as hers. A very careful inquiry has been
““held on the spot by the Tahsildar iu each ease. I forwnrd translations of his-
 reports.

« 2. The result may be summed up as follows :—

“1. That the bazar was built 80 or 90 yeors ago and was oalled affer

*“ the reigning King, but no one can say who built it. ‘
“1I. That the zamindars hold :—
“ra) o mazhar or attested statemout of title;
“(d) n mortgage deed excented by them ;
“ (c)‘zn deed of gift on theix part in favour of Musammsat
“Xado, with regard to a portion of the property.

«IXL. That these documents ave apparently geduine.

%1V, That they appear toehave veceived presents from the owners of
“shops in acknowledgment of their proprietorship up to 1860,

, % when the gonj was deolared nazul
“¥, That as £a®asis known no proprietary rights have evor been exer-

* cised or rents received either by the Kings of Oudh or by the
“ p;'eseht Governwent.
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« Under these eircumstances I recommend that the ganj (market) be
“gtruck out of the Nazul Register. A copy of the entry in-the register is

“ annexed.
«(8d) J. Quiwy,
« Daputy Commissioner.”

Their Lordships do not refer to these documents as evidence
against the respondent of the truth of the matters stated in them,
but for the purpose only of showing the materials which the
Governmant had before it when it gave its decision in the ambi-
guous terms to be next stated, and the nature of the case upon
which that decision was given. '

On the 26th of May 1879 the Government addressed the fol-

lowing letter to the Commissiouner of Sitapur :—

“From RoBRERT SMEATON, Esq.,
“ Junior Seeretary to Government, N.-W. Provinces and Oudh,

“To the Commissioner of the Sitapur Division.

“ WrTH reference to correspondence ending with your No. 1464, dated
#10th May, regarding the removal from the Hurdoi Nazul Register of certain
“ghops, known a8 Amaniganj, in Sandila, I am directed to say that as the
“oceupants appear to have all along exorcised proprietary rights without gues-
“tion of their title to do so, it is too late now to attempt to disturb their
¢ gtatus ; and the Lieutenant-Governor and Chief Commissioner is accordingly
“pleased to sanchion the Deputy Commissioner’s proposal to expungo theso
“sliops from Nazul Rogister.”

In compliance with this order the bazar was struck off the
Nazul Register and proclamation made thereof.

The principal question on this appeal is what the effect was
of this act of the Government? The appellants contend by their
pleadings and at the bar that the letter of the 26th of May
1879 was according to its true construction and when read by
the light of previous proceedings a regrant to the zamindar of
the land and soil of the bazar. The respondent on the cther
hand relied upon the letter of the 26th of May 1879-as & grant
to the occupiers of full proprietary rights in their honses and:
shops and the land upon which they are constructed and thus
turned them from ryots and occupiers into landowners. Tt
is of course agreed that any persom claiming land in "Oudh
must show a title from Government subsequent to the confis-
cation ; but the question is to whom it i to be inferred from
these informal proceedings that the grant was intended to be
made,
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The following issues were framed by the Subordinate
Judge :— '

“1. Ts the land an which the buzwr called Amaniganj in Sandila is situate

“ plaintiff’s ancestral property and the residents of the bazar live in it like

“ryots P

-
“ 2, Was the bazar restored in favour of the plaintift, or given to the plain-

LS, and the plaintiff has besn in posscssiou ever since, and bas regularly
“reeeived or taken zamindari dues from all the tenants of the same ?
3, When did the cause of aclion accrue to plaintiff, and is plaintifl’s

“claim within limitation P

«1. Ts there any custom prevailing in Sandila to the effect that whenever
“the zamindar or owner of the Jand wishes to turn out any tenant living on
“ his 1and, he can do so and pay three-fourths of the value of the mnterials of
“ the tenant’s house, and if so, does such custom apply or govern tho bazar of
t Kmanigauj ?

«5. If the plaintiff be found to be entitled to the possession of the houses
“and shops, what is the amouunt in eanch case on payment of which he cpn
“ obtain possession?

The Subordinate Judge did not think it necessary to deter-
mine the first issue because he held that the letter of the 26th
of May, 1879, operated as a grant by the Government of full
proprietary rights to the occupiers, Fe also found on the third
issue that the plaintiff had not been in possession within limija-
tion and his suit was barred by Article 142, Schedule II, of the
Limitation Act..

*The District Judge on appeal held that the Government in
1879 surrendered the proprietary right in the land of the ganj
to Abdul Baki, and that he was not barred by limitation from
bringgng the snit, and remanded the case for trial of Issue No. 4
and, if necessary, Issue No. 5. The District Jutlge thought that it
was*tlear from the histdry of the case that by the word ¢ occu-
Peulis ”'i.n the letter of the 26th of May 1879 was meant the zamin-
dar, Titeir Lordships cannot see their way to adopting this con-
struction. But they think that the following sentences of the
learned Judge’s judgment are well founded '— It was a question
“ of proprietary right betwe#n Government and the zamindar, I
“was not & question between Government and the shopkeepers.
“It was never asserted that the shopkeepers had a proprietary
“ title to the land. The only question with them was whether they
“could be made to pay rent and that question was left in abeyance

2
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 until it was decided whether Government or Abdul Baki wus

“the proprietor of the land.”

Finally the Judicial Commissioner reversed the decree of
the District Judge and restored that of the Sabordinate Judge
substantially for the same reasons. The Judicial Commissioner
comments upon the fact that the whole of the correspondence upon
which the Government Order of the 26th of May is based was-not
before fhe Court. Since tho hearing before the Judicial Commis- -
sioner the appellants have obinined from Government copies of
certain letters which preceded those of the 26th of May and asked
Jeave to read them on the hearing of this appeal. But as the
respondent has not appeared and it did not appear that any
notice had been given to him that leave to produce fresh evi-
dence would be asked for, their Lordships did not think fit to
accede to the application, though they do not doubt their power
to do so. Botn sides seem to be equally in default in not obtain-
ing earlier production of these letters.

Their Lordships are impressed by the weight of the observa-
tions which have been quoted from the judgment of the Distriet
Judge. Throughout the exhaustive report of the Tahsildar
tflere is not a trace of any claim by any of the occupiers (of
whom seven gave evidence) to the ownership of the land, but on
the conirary it is expressly «tated in the report that there was no
denial of the title of Abdul Baki and his ancestors.

They cannot without the clearest evidence attribute to the
Government any intention to adjudicate upon or deeide a matter
which was not before it, oz gratuitously to confer title on persons
who never claimed it to the prejudice of others whose glaim
was reported by the Government Officers to be well founded.
Their Lordships attach more importance to the act of the
Go\ ernment than to the terms of the letter, They think that tho
intention of the Government was simply to aunul the entry in
ihe Nazul Register and restore the rights which existe] wlien
1t was erroneously made. And th(‘fy think that tho effect of
expunging the entry in the register was a disclaimer by the
Government of all title, and a surrender or rélese of the property
to thoee whom it might contern, or (in other words) those who
would have Dbeen entitled but for the confiseation, aceording to



VOL. XXIV.] ALLAHABAD SERIES. 11

their several rwhts and interests, thus following out the policy-

of the Government at the general sestlement of the land in Oudh.
It would seem that some of the land had been parted with
by ancestors of the appellants before the confiscation. Nor
is there anything in the letter of the 26th of May 1879 which
is_inconsistent with this view of the effuct of expunging the
bazar from the register. Whatever the opinion of the Govern-
.ment might be on the materials Lefore it, it would naturally not
desire to prejudge any rights which might be asserted before the
Law Courts, and the only direction in it is “to sanction the
Deputy Commissioner’s proposal to espunge the shops from the
Nazul Register.” This proposal, based on the report of which
*be gives a summary, is cerfainly not to give the ownership of
the land to the occuplers. The carlier words in the letter which
are relied on state the reasons for this order, which may have
been based on an imperfect appreciation of the Deputy Com-
missioner’s recommendation. But it must be remembered that
the bazar was classed with the other lands belonging to the
King of Oudh and so was entered as nazul. The minds of
the Oudh Executive in 1879 would doubtless be addressed to
the- question whether the bazar did really belong to the Xing.
As the report showed that zamindars and shopkeepers alike
dealt with the land independently of the King, it was not far from
accurate, thongh not well chosen, language to say that “the
ocoupants appear, &c., &o.,)” with the meaning that the private
claimants of interests enjoyed them undisturbed, in the same way
a8 othék people enjoy private property. What the G wvernment
does jg to sanction the Deputy Commissioner’s proposal, and read-
ing the letter with the Tahsildar’s veport, and the Deputy Com-
missioners recommendation, their Lordships cannot find in it any
indic atian of the Government’s intention to benefit either party
at the expense of the other.

"Thejr Lordships are also of opinion that the Appellauts
are not barred by limitation. There could not be any bar or
title by limitation prior to the aunexation. The act of State
known as the confiseftion, which fellowed soon afterwards, made
a clean sweep of all titles and vested them in the Company from
whom they pussed to, the Crown. There is no suggestion of a
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title by limitation againet the Crown. As long as the Crown
remained owner neither zamindars nor ryots had interests which
they conld enforce against one another. Nothing was done to
divest the title of the Crown and to restore it to the former
owners prior to the letter of the 26th of May 1879, To take that
letter rather than the actual alteration of the registers as the
act which conveyed title to ihe former owners from the Crown
is the fnost favourable view for those who plead the bar of
limitation. But this suit was commenced within 12 years of the
date of the letter, and har by time is therefore out of the ques-
tion,

There was no actual finding by the Subordinate Judge on the
first issue as to the title of the appellants. That Jadge presumed
for the purpose of argument thai it might be answered in
the plaintiff’s favonr, but, ag already stated, it became immaterial,
There should be a finding upon it now, and in this respeet the
decree of the District Judge reqguires amendment.

Their Lordships are of opinion that the Judicial Comruis-
sioner should have left the devree of the District Judge undis-
turbed except by directing that the matters contained in Tssue I
should be tried as well as the other matters of remand. Issue I,
however, as at present framed will not enable the Court to finally
adjudicate on the respective rights of plaintiff and defendant,
It may be that the ryots have by long occupancy acquired some
rights which will protect them against eviction at the will of the
zamindar, Their Lordships thevefore think it should he broken

*up into two issues as stated below,

In the result their Lordships think that the order of the Judi-
cial Commissioner should be reversed and that the simplest conrso
will be to discharge all the orders made in the Courts below and
to direct that a decree be passeld in the followind form.  On fhe
second issue deelare that the letier of the Government dated the
26th of May, 1879, coupled with the consequent remaval of the

. v. e "~ "
bazar from the Nazul Register operatel as a surrender dnd
regrant by the Grovernment of the hazar and the shops and
houses in it to these persons, who, if they had fiot heen confisated,
would uow be entitled thereto according to their several rights
and interests, and on the third issue find that the plaintif was
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not barred from bringing bis suit by limitation. Substitute for
Issus 1 the following issnes = '

IA. Is the plaintiff (having regard to the foregoing decla«
ration) proprietor of the lund on which the hazar
called Amaniganj in Sandila is situate ?

IB. Have the residents of the bazar any and, if so, what
rights and interesls in the houses and shops therein
ocenpied by them ? ‘

Remand the case to the Subordinate Judge for trial of the above
issucs, and also (if and so faur as necessary) of Issues 4 and 5.
Direct that the costs of the trial which has already taken place
and of the appeals to the District Judge and Judicial Commis-
sioner respectively abide the result of the suit, And they will
humbly advise His Majesty accordingly.

Their Lordships observe that the Issue 4 does not accuratdly
follow the words in which the custom is pleaded in paragraph 4
of the plaint, inasmuch as it speaks of “ the value of the materials
“of the tenant’s house” whereas the plaint says “its”’ (7.e. the
house’s) ¢ estimated price.” But no doubt the variance was
deliberately made and is the result of explanations given at the
time of the settlement of the issues, Their Loxdships cont®ng
themselves with pointing out the variance and will not advise any
alteration to be made in the langunage of the issue,

Their Lordships will divect that the costs of this appeal also
do abide the result of the suit and be disposed of by the Courts
below accordingly.

Appeal allowed ; swit remanded.

Solicitors for the appellant :—Messrs. Watking and Lem-
prigre. ) C. B.
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