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PRIVY COUNCIL.

THE MAHARANI OF BURDWAN ». KRISHNA EKAMINI DASI anp
OTHERS,
[On appeal from the High Court at Fort William in Bengal.]

Sale for arrears of rent—Construction of Regulation VIIT of 1819, s. 8
para. 2— Publication of copy or ewiract of such part of the motice of
sale as may apply to the tenure of the defauller.

Publication of the notice of sale of a tenure under Regulation VIII
of 1819 is required to be in the manner prescribed in s. §, . clause 2; and
personal service on the defaulter is not sufficient. The objects of directing
local publication of the notice, wiz., to warn thee*under-lessees of the
sale proceedings and also to advertise the sals to those who might bid,
would be frustrated if it were sufficlent to publish the notice af o distant
katoheri or to serve it personally.

If there is a kaicheri on the land of the defaulting putnidar, meaning
the land which is to be sold for arrear of rent, tho copy or extract of such
purt of the mnotice of sale as may apply to the temure in question
must be published at that katcheri, and if there is no such katcheri on the
land held by the defaulter, the copy or extract must be published at the
principal town or village on the land.

In the description of this in clause 2, as “the nolies required to be sent
into the mofussil,” the word “mofussil” is opposed to the sadar katcheri of
the zemindar, and refers to the subordinate estate, which iz the subject of the
sale proceedings.

Where a zemindar, selling the tenure of a defaulting pulnidar under ihe
Regulation, had caused to be stuck up the requisite petition and notice at
the Collector’s katcheri, and the notice at the zemindar’s katcheri, but not tho
copy or exiract which is directed by the Rogulalion to be similarly publish-
ed at the katcheri, nor had published it at any other placcupon the land of the
defaulter: Held that the zemindar had not observed a substantial part of
the prescribed process, and that this was for the defaulting putnidar % a
sufficient plea” within the meaning of the Regulation.

APPEAL from a decree (6th April, 1883) of the High Court
affirming a decree (31st Decémber, 1881) of the Subordinate
Judge of Hooghly.

The present question was whether there had been before
the sale of the respondent’s putni taluk for arrcars of rent due to
the zemindar, represented by the appellant, a sufficient publication
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to satisfy the requirements of Regulation VIIL of 1818, s. 8,
clause 2 (1), of the notice of the intended sale, and whether

MamsRaNT the High Court had rightly decreed that the sale should be
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set aside on the ground that the publication of the notice had
not been duly effected.

The tenure sold under the Regulation was mehal Amerpore
in the Hooghly zillah, within the zemindari of his late Highness
Aftabchand Mahatab Bahadur, Maharaja of Burdwan, who, in
his lifetime, had made a putni settlement of that mehal with
Ishwarchandra Kur, now deceased, late husband of Krishna
Kamini Dasi, the plaintiff in the suit, and with Srinarain Kur,
also deceased, and now represented by his son Radhabullub’
Kur.

The sale, which was for default in payment of rent for the
half-year ending 1287 B.S. (the end corresponding to 11th
April, 1881), the arrears amounting to Rs. 6,475-14-11, took

(1) The second clause of 5. 8 of Regulation VIIL of 1819, relating to
the mode in which zemindars are to be allowed to bring to sale tenures in
which the right to sell for arrears is reserved by stipulation, enacls the
following :—

On the first day of Baisakh, that ig, at the commencement of the following
year from that of which the rent is due, the zemindar shell present a potition
to the Collector containing a specification of any balances that may be due to
him on account of the expired year from all or any talukdars or other
holders of an interest of the nature described in the preceding clanse of this
section, The same shall then be stuck up in some conepicuous part of the
katcheri with anotice that, if the amount claimed benot psid before the
1st of Jeth following, the tenures of the dofaulters will on that day be
sold by pubhc gale in liguidation, Should, however, the st of Jelh fall
on a Sunday, or a holiday, the next subsequent day not a holiday shall be
selected instead. A similar notiee shall be stucls up atb the sadar katcheri of
the zemindar himself, and a copy or extract of such part of the notice as
may apply to the individual case, shall be by him sent to bo similarly
published at the katcheri, or at the prinsipal town or village, upon the land
of the defaulter. The zemindar shall be exclusively answerable for the
observance of the forms above prescribed, and the notice required to be
sent into the mofussil shall be served by » single peon, who shall bring
back the memph of the defaulter, or his manager for the same, or'inthe
event of mabﬂlty to procure this the mignatures of three pubstantial persons

residing in the neighbourhood in sttestation of the notice having been
bronght and published on the spot.
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place ou the Ist Jeth 1288 (18th May, 1881); aud the
putai was bought by Bijoi Krishua Mukerji, the highest bidder
for Rs. 35,500.

The present suit was instituted on the 21st May, 1881, by the
respondent Krishna Kawini Dasi against the zomindar, joining
with him as defendants the purchaser and Radhabullub Kur,
her co-sharer in the putni, It was to have the sale sel aside
as having taken place “without publication of the notice at
the katcheri of mchal Amerpore orin some principal village of
the said lot.” And whether there had been a sufficient com-
pliance with the Rogulation was the principal question raised
by the issucs. .

From the evidence it appeared that, ns the defaulling putnidars
of mehal Amerpore had other properties in the mneighbourhood,
they had a more frequently used katcheri, calted ¢ dihi katcheri,”
at Mahanad, distant eight or nine miles from the confines of
Amerpore. Two dar-putnidars, who were tenants of the largest
sub-tenures that were in Amorpore, were always in the habit of
paying rent at the “ dihi katcheri ” at Mahanad, while the katcheri
within the Amecrpore limits was only used for the purpose of receiv-
ing the rents of the smaller tenants, which, when received, were
paid into the “ dihi katcheri” at Mahanad.

The petition of the zemindar was duly “stuck up” in the
Collector’s katcheri, and a similar notice at the zemindar’s own
sadar katcheri. But ne notice was taken to the mehal Amcrpore,
nor was any published on it. Instead of being taken there it
was taken to the dihi katcheri at Mahanad, and at the latter it
was personally received by Radhabullub Kur, one of the joint
putnidars, and he directed Jodonath Bose, their joint servant,
to sign the receipt for it, addressed to the Maharaja, the
zemindar, as follows :—

Receipt of motice.

“ Lot Amerpore in zillah Hooghly included in zemindari pergun-
nah Burdwan, &c., talukdar Srinarain Kur,

“The arrears of rent of this lot for the second half of the year
1287.B. 8., with road cess and public works cess not having been
paid, application has been made before the Collector of zillah
Hooghly for realisation of Rs. 6,475-14-11 pic, under the provisions
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of Regulation VIII of 1819, according to the directions
contained in Act V of 1858 and tho letter No, 57 of the Honor-

MAHARANI o110 the Board of Revenue, dated the 31st January, 1874, and
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Act IX of 1880 of the Bengal Council, and tho 1st of Jeth next
has been fixed as the day beforc which the said arrears wmugt be
paid. Now the notice in the name of tho talukdar of that lot
having been legally served, has reached me in this mofussil place
through the peon of your zemindari kateheri, in conscquence of
which I execute this receipt, having rcceived this notice, The
11th Bysack 1288 B. 8.”

The Subordinate Judge was of opinion that, as thore was a mal
katcheri of the defaulter’s upon the mchal which was in affCmsge
and as Mahanad was not in lot Amcrpore, nor a principal town
or village on the land of the defaulter, therefore the reccipt of
notice by the latter at Mahauad was not sufficient to sabisfy the
requirements of the Regulation. The suit was therefore decreed
and the sale ordered to be set aside.

The appeal to the High Court came before a Divisional Bench
(Garrr, C.J., and MacpHERSON, J.), and the guoestion whether the
notice had been sufficiently published was referred to a Full
Bench : the referring order and the judgment of the Full Bench,
which consisted of Garrtn, CJ., Mirrer, J., McDoneLy, J,
Prinsmp, J., and Torresmam, J., appesr in the report of the
hearing before the Full Beneh (1). In accordance with the
opinions of the Full Bench that the requircments of the Regu-
lation had not been satisfied, and that the sale could not be
maintained, the appeal was dismissed. .

On this appeal,—

Sir H. Davey, Q.C., and Mr. 2. II. Cowie, Q.C. (M.

B. V. Doyne and Mr. C. W. Arathoon with them), appeared
for the appellant.

The respondents did not appear,

For the appellant it was argned that there had been a sub-
stantial compliance with the requirements of the Regulation,
The notice was served personally on one of the defaulting putni-
dars, who was managor for hoth, and the servant of both had
signed the receipt. Regard must be had to the position of the

(1Y I L. B, 9 Cale,, 081,
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party complaivant. This was not any dar-putnidar or sub-tenure 1887
holder suffering indirectly from the insufficiency, if any, in the T
notice ; but was one of the putnidars who had beon effectively S pTARANI

T BURDWAN
served with notice personally, It was submitted that this v

prevented the plaintiff from taking advantage of the failure to %{Rﬁgﬁf
publish at the katcheri at Amerpore, which practically was less Dast.
useful for the purposes of notice than Mahanad. The purposes of

8. 8 had been answered by a mode of service, if not pre-

scribed, quite effectual, and it could hardly be said that personal

service of the notice was not, as far as the putnidar was con-

cerned, effectual merely because another mode of publication was
provided.

[Lorp HosuOUSE asked if the requirement could be satisfied
without publication on the land. It was not a question of the
sufficiency of proof but of the sufficiency of the thing proved.]
It was argued that the publication was sufficient as it bad been
made., Reference was made to Lootfonisse v. Kowar Ram
Chunder (1); Sona Beebee v. Lall Chand Chowdhry (2 ;
Baihantnauth Singh v. Meharaje Dhiraj Mahatad Chand (3);
Mungazee Chuprassee v. Shibo (4); Gouree Lall v. Joodhisteer
Hajrah (5) ; Bawm Sabuls Bose v. Kaminee Koomaree Dosses (6) ;
Maharaje  of Burdwan v. Tarasoondart Debie (7).

On a subsequent day, 5th February, 1887, their Lordships’
judgment was delivered by

Lorp HozrousE.—The only questions on which ib is necessary
for their Lordships to express any opinion in this case are, first,
what is the true construction of the Regulation VIII of 1819,
8. 8, para. 2; and, secondly, whether the Maharaja of Burdwan,
who is the selling zemindar, has done what is necessary for a sale
under that Regulation.

The material facts are not in dispute. The requisite petition
and notice were stuck up at the Collector’s katcheri and the

(1) 8. D. A, 1849, p. 371.

(2) 9 W. R., 242,

(8) 9B. L. R, 87; 17 W. R., 447.

(4) 21 W. R, 369.

(3) 1. L, R,, 1 Cale, 859; 25 W. R,, 141,
(6) L. R, 2 L A, 71; 14 B, L, R, 594,

(7) L.R,10 1. A, 19; I, L. R,, 9 Cule,, 619,
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requisite notice at the zemindar’s katcherl. The copy or ex-
tract whichis next direcled by the Regulation to be similarly
published was not stuck up at the plaintiff’s katcheri al  Amer-
porc or anywhere clse in Amerpore, which is  the putni taluk in
question, Scrvice of that notice was effected on Radhabullub,
the plaintiffs nephew and co-sharer in - the laluk, al her katcheri
in Mahanad, about nine miles from Awmerpore. The plain-
1iff's Mahanad katcheri 1is in the same house with that of
Radhabullub. It has been strongly urged at the Dar thab this
service must be taken to be service on the plaintifl herself;
but their Lovrdships do not think it necessary 1o decide this
matter, which, for the purposes of the judgment, they will’
assume in favor of the zemiudar. Would such a serviee relieve
him from giving notice on the lands al Amerpore,

The dircetions of the Regulation are, that a copy or oxirach
of the notice which is stnck up ab the zemindur’s kateheri “shall
he by him sent to be similarly published at the katcheri or ab
the priscipal town or village on the land of the defanlter.” L
is argued that these terms do not require publication on the
land of the defaulter, but that they arce satislicd by publication at
his katcheri, wherever it may be.  And il must be allowed that
the grammar of that sentence, taken slone, admits of such a
coustruetion,

The High Court have decided four points: first, that, if there
is a katcheri on the land of the defaulting putnidar, the notice
must be published there; secondly, that by the land of the
defaulter is meaut that land which the zemindar is secking to sell
for default of rent; thirdly, that if there is no such katcheri,
the notice must be published at the principal town or village on
the land in question; and, fourthly, that it must be published in
the manner required, and that service on the putnidar is mot
sufficient. In all four of these propositions their Lordships
agrec.

To hold otherwise might defeat some of the substantial olhjects
of this Regulation. It appears from the preamble that one of
the objects is to cstablish “such provisions us have appeared
calenlated to prolect the under-lessce from any collusion of his
superior with the zemindar, or other, for bhis ruin,as woll
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as to sccure the just rights of the zemindar on the sale
of any tenure.” And immediately afterwards occurs the state-
ment that it has been deemed indispensable to fix the process
by which the said tenures are to be brought to sale. The object
of directing local publication of notices is to warn the under-
lessces of the contemplated proceedings which may result in
sweeping away their property, and also to act ng advertisements
Lo persons who may bid at the sale. Both these objects
might, and in many cases would, be frustrated if it werc suffi-
cient to publish notice at any katcheri which the putnidar may
happen to possess, however distant it mway be, or to serve if
personally on the putnidar,

Moreover the notice in question is described as “the notice
required to be sent into the mofussil.” The word mofussil is
doubtless opposed to the sadar katcheri of the zemindar. It
may be used to signify the subordinate estate which is the sabject
of the procecdings, and in their Lordships’ opinion it docs poinl
to that estate.

Then it is suggested that this suit is brought by the putuidar,
and that an objection founded on the interests of the under-
lessces is not available to her. Buat that suggestion proceeds
on a misconception of the nature and forco of the objection,
Their Lordships have to construe the Regulation. Thoy find a
process prescribed by it, which its framers thought it indispen-
sable to fix, for the obscrvance of which they have declared the
zemindar to be exclusively answerable, and which is calculated
to protect all persons interestedin the estate against injury by
the working of a very swift and sammary romedy given to the
zemindar. The zemindar has neglected to observe a substantial
portion of that process. There is therefore material irregularity in
his procedure, and of thal irregularity the putnidaris entitled
to awvail herself as a “sufficient plea ” within the meaning of the
Regulation. Of course thore may be casce in which one, who
might otherwise be cntitled to avail himself of an irregularity, has
so conducted himself as to have waived or forfeited hisright. But
no such case is suggested hore.

It remains to look at some decided cases which were cited as
{ authority against the foregoing conclusions,
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In the case of Lootfonissa Begum v. Kowwr Ram
Chunder (1) the preseribed formafitios had not beeu obscrved

MAHARANI Ly {he zemindar, and the sale by him way sct aside. Bus
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in the course of their judgmeut the Sadar Dewanny
Adawlut expressed an opinion that the katcheri of the defaulter
may be any katcheri in which the collections of the tenure are
made, Their Tordships, however, observe that the learned
Judges do not cite the words of the Regulation correetly. They
appear lo mix up the sentence which relates to the mode of pub-
lication with the next one which relates to the evidence of it, two
very distinct things. Moreover they rely on the prusenceof the
comma placed after the word katcheri.  Bven if the puncluation
were of the importance ascribed Lo i, il so happens thal as the
senlence is pointed the word “katcheri” may be applied to the
whole expression “ upon the land of the defaultor” just as ensily
as to the last three words ouly. But their Lordships think that
it is an error to rely on punctuation in construing Acts of the
Legislature. They find that the reasons given do not support
the conclusion, from which they feel no difficulty in dissenting.

In the case of Mungazee Chuprassee v. Shibo \2) a Division
Bench of the High Court decided, with much hesitation,
that the Regulalion was satisfied by publication at a katcheri
of the defaulter, which, though not on the land to be sold,
was on adjacent land and was the office at which all the
business of the estate to be sold was carried on. If that decision
were right it would not govern this case, in which there has been
no publication in the mofussil at all. TIndependently of that
difference the decision appears to have been rested on the dic-
tum of the Sadar Dewanny Adawlut in 1849, and on the reasen
given for that dictum. But for tho reasons above given their .
Lordships prefer the conclusion that the katcheri meant is one on
the land to be sold, and that if there is none, as was the fact in
the case under consideration, the publication should be in the
Trincipal village on that land preferably to a katcheri on other land.
1f there should be no village at all an adjacent katcheri might
be the proper place of publication, but no such case appears to,
have occurred,

(1) 8. D. A., Rep. 1849, p. 871. (2) 21 W.R., 869
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The only case cited which is directly in favor of the contention
in this case is that of Gowree Leell v. Joodhisteer Hujrah (1),
where it was decided that the Regulation was satisfied by serviee
of notice at the house of the defaulter. But the authority of
that decision is undermined by its being rested mainly on the
case of Sona Beebee v. Lall Chund Chowdhry (2, aud the
recognition of that casc by this Committee in Ram Sebul
Bose v. Mowmolini Dossee (3). The same case has been again
recognised by this Committee in Maharajuh of Burdwan v.
Lurasoondari Debia (4), but it is no authority for the proposition
for which it is cited. It has been above pointed out that the
" formalities which the zemindar has to observe, and the evidence
by which that observance has to be proved, are two totally
distinct things. All that Sir B. Peacock decided was that, if
the observance of the requisite formality was distinctly proved,
1t was mnot necessary to have the mode of proof which the
Regulation directs.  In the case of Maharajah of Burdwan
v. Tarasoondari Debia (4), this Committee found that the
question whether the requisite farmality had been observed
depended on conflicting evidence, but that the statutory mode
of proof had clearly not been followed, and they held that
the decision must go against the zemindar, whose business
it was to follow the preseribed method. They did not differ
from Sir Barnes Peacock, nor did they hold that the statutory
proof was the only proof that could be given. Neither did
Sir Barnes Peacock docide or intimate auy opinion that one
of the important formalities required as preliminary toa sale could
be dispensed with. Mr. Justice Glover rests his decision wholly
on that of Sir B. Peacock, and its recognition by this Committee.
And their‘Lordships observe that Mr.Justice Romesh Chunder
Mitter, who adds other reasoning, is a .party to the judgment
now appealed from, apparently without dissent.

The result is that their Lordships will humbly advise Her

(1) I L R, 1 Cule,, 359 ; 25 W. R, 141,

(2) 9 W. R., 242.

(3) L. R, 2L A. 71, App, 77 ; 14 B. L. R, 394,
(4) L.R;,6 1, A 19; L L. R, 9 Calc. 619.
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1887 Majesly that this appeal should be dismissed and the judgment
tan of the High Court affinned.

MAHARANL Appeal  dismissed.
OF BURDWAN
knmuys  Solicitor for the appellant: Mr. I\ L. Wilson.
K AMINI
Das1, C. B.
ORIGINAL CIVIL.
Before Mr. Justice Lrovelyan.
1887 SUPRAMANYAN SETTY ». IURRY FROO MUG. *
February 24, praetice— Costs — Atlorney's lien—Lien—d itaching credilor—Fund 41 Coibem

atluched,

A sum of money had been paid inlo Courl as admittedly dno to the
plaintiff in a certain suit 5 tho plaintiff not having sabisfied in full his at-
torney’s taxed bill of costs, the altorney applied for payment out of the
fund in Court, Droviously to this applicalion the fund had boen abtached
by o third party. Held thal the attorney was outitied Lo enforee his lien as
against the ettaching oreditor for afl cosls incurred up o the date of
attachment ; that the attaching eredilor was then entitlod {o be satished
before the attorney could cluim payment oul of the balunce in Conrl of
any sum rewanining due to him on account of his costs.

THIS was an application by Babu Nobin Chund Bural, attorncy
for the plaintiff in the above suil, on notice to the gomastah of
the plaintiff, and to Mossis, Beeby and Rulter, attorneys for one
Lubbab, for an order directing the payment out to him of a
sum of Rs. 2,027-6 (being the balange due to himn on necount of
taxed costs) from a sum of Rs. 2,291-10-6 standing to the credit
of the above suit in the hands of the Accountant-General of.
the Court,

The taxed ecosts above referred lo had been costs decreed in
favor of the plaintiff in the #ove suit, which was one on an account
stabed, and in which the defendant had admitted a sum of
Rs. 2,291-10-6 to be duc to the plaintiff and had paid that
amount into Court. The defendant in the above suit had wade
o payment on account of the sum decreed against him, and in-
asmuch as the plaintiff himself was living out of the jurisdic-
tion in Madras, the plaintiffs attorncy (having only reccived a

¥ Buil No, 393 of 1883,



