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Hefoi'B Mr. Justice JBanerji 
BHAGWANIA v. SHEO CHAEAN LAL #

Criminal Fi’oceduro Coda, section 488—Maintenance—Aji^licaiion fov cancel- 
ment o f  order fo r  maintenmcG.

Where it  is souglit, iinder section 488, sub-scctious4aucl5j of the Code of 
Criminal Procedure, to have an order passed iinder sub-section (1) of section  
488 set aside, sucli applicatioa must be made to the Magistrate who passed 
the original order or to his successor in  office, who, and who only, has juris* 
diction in the matter.

T h i s  was a reference submitted under section 43S of the 
Code of Criminal Procedure by the Sessions Judge of Cawn- 
pore. It appears that on the 23rd of April 1S95 an order was 
made by the Joint Magistrate of Cawnpore under section 488 
of the Code of Criminal Procedure directing one Sheo Charan 
Lai to make a monthly allowance of five rupees for the main- 
tenance of his wife Mnsammat Bhagwania. On the 6th of 
October 1902 Sheo Charan Lai applied to the Cantonment 
Magistrate of Cawnpore, under sub-sections (4) and (5) of sec- 

. tion 488 of the Code, for the cancelment of the order of main
tenance, upon the ground that Musammat Bhagwania was 
living in adultery. The Cantonment Magistrate made an 
order granting the application and setting aside the order for 
maintenance. On an application by Musammat Bhagwania for 
revision of this order the Sessions Judge was of opinion that 
the Cantonment Magii t̂rate had no jurisdiction to pass the 
order which he had made cancelling the previous order of the 
Joint Magistrate, and accordingly referred the case to the High 
Court.

Babu Satya Ghandra MuJcerji, for the ajDplicant.
B a n e e j i , J.—On the 23rd of April 1895, an order was 

made by the Joint Magistrate of Cawnpore, under section 488 
of the Code of Criminal Procedure, directing one Sheo Charan 
Lai to make a monthly allowance of Rs. 5 for the maintenance 
of his wife, Musammat Bhagwania. On the 6th of October, 1902,
Sheo Charan Lai applied to the Cantonment Magistrate of 
Cawnpore, under sub-sections (4) and (5) of section 488, for the
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1S03 cancelmeut of tlic order of mftintenance, upon the groiincl that 
BhagWiitna was liviug iu adultery. The Cantonmeut 

Magi, fcfatc Las made au order grauting tlie application and sct- 
iDg â ide tho order of maiDtonancc.

I ag’rce \vitli the loarned Sessionrf Judge, wlio hai reported 
this case under section 433 of the Code of Criminal Procedure, 
that the Cantonment TJagistrate had no jurisdiction to entertain 
the application and to make an order cancelling the order of 
maintenance. It Ib manifest from the provisions of section 488 
that the application should h.ave hecn made to the Magistrate 
who made tlse original order, or to his successor in office. U f i t  
had been tho ii:teniion of the Legh l̂ature that an application, 
like the one in question conld he made to any Magistrate, we 
should have expected to find in the Code a provision similar to 
that contained iu the latter portion of section 490, by which 
any Magistrate in any place whore the person against whom the 
order is made resides, is authorized to eiiforce the order of 
maintenance -̂ In the absence of such a provision, and having 
regard to the whole context of se3tion 488, I am of opinion that 
an application like the one made by Sheo Charan Lai could not 
be made to a Magistrate other than tho presiding officer of the 
Court which made the order of maintenance. I accordingly set 
aside tho order of the Cantonment Magistrate, dated the 22nd 
of October, 1902, a.s passed without jurisdiction.
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Before Sir Johi Staaloff, KwitjM, Chief Justice, and Mr. Jwstioe BtirUH . 
(jOBIJTD KRISHNA NAKAIN anb akoThBB (PiAiNTiCTs) v. ABDUL 

QAYYUM AND o th e e s  (Dbpbso>ahts).* 
ffuida law—Joint Hindu fa m ily—ISffcct o f  comersion o f  member o f joint 

S in iu  family ia MuJianmadamsm—Regulation No, V I I  o f 1832, sacUon 
0—Cum'proniise—~Title taTcen wider compromise hetweoii persons having 
muiually exclusive claims.
In the year 1843 one Eatiu Singli, wlio at that timo formed wifcli h is 

soaJDanlat Singh a joint HizicJu family, possessed as such, of considerabb

_ * Pirst Appeal No.. 8G of IDOO, from a decree of Babu Madho Das, Sub'. 
ordiuiite Judge of Bareilly, datod th;; 30th of Mivch, 1900.


