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1903 design, it is difficult to say. He does not mention from whom 
he purchased the design, and the plaintiffs’ learned counsel 
admits that it is not known who the author or proprietor of the 
design is. This being so, the plaintiffs have failed to estab­
lish that they were the proprietors of the design within the 
meaning of the section to which we have referred. A further 
requirement is, that the design shall be a new and original 
design. It is perfectly manifest from the evidence that this 
design is not a new and original design. The fact that it was 
in the possession of Jehangir Framji in 1897, two years before 
the registration of the design by the plaintiffs, is conclusive 
evidence on this point. Por these reasons we must allow the 
appeal, set aside the decree of the learned District Judge, and 
dismiss the suit with costs in both Courts.

We also discharge the injunction. The objections which 
have been filed by the plaintiffs under section 56L of the Code 
of Civil Procedure fall to the ground, and are dismissed with 
costs, the suit having, on the noerits, been decided against the
plaintiffb. Appeal decreed.

1903 
Â ril 2. FULL BENCH.

Sefoi'e S ir  John Stanley, KnigM, C hief Justice, M r. JusUoe JSanerji and 
M r. Justice B u rk itt ,

BAI.MAKUND v. DALU (BEifESDASi) *
Bi'acUce—Fleadings—Faihn'e o f  f la in t i f f  to prove tlta whole case ujjon which 

he caino into Oouri— F la in iiff  entitlod to sttooeed on case proved i f  
sufficient to su fport a- decree.
The plain tiff came iuto Court alleging (1) tlia t lie was the p roprie to r of a 

certaiBL building, and (2) th a t  he liad leased a p a rt of tho said building to  the 
defendant, who, however, refused to  pay tho re n t agreed upon, and he sought 
to  have the defendant ejeefeed and to recover possession of the po rtio n  of the 
bnilding occupied by him . No specific issue dealing w ith  the p la in tiff’s title, 
was framed, but evidence as to t i t le  was given on both, sides.

S e ld  th at even though the p lain tiff had failed to  make out his case as to 
the le ttin g , ho nevertheless should get a dccrce on h is tit le  unless the  
dan t could show a b e tte r om . The fac t th a t  no d is tin c t issue as to  tlie!' 
p lain tiff’s title  had been fram ed could not be construed to  th e  prejudice of 
the p lain tiff iuasniuch as the issue had in  fact been tried , and i t  could n o t fe,: 
said th a t  the defendant had been in  any way taken by surprise, -

Appeal No, 48 of 1901 uuda/i section 10 of the Letters Patent,



A hdul G-ani v. £abiii (1) followed. S a j i  Khan v. Salilco Da a (2) referred 
to. Waihu Khan v. Q-aymii Kiiar (3) overruled, Lahslm ihai v, S'ari-M u JRavji
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(4), Hamolmndra v. Vasndev (5) ancl B ajranff D as v. Naml L a i  (6) distin- KAiiiAKtJifD

. . .  dIot.
I n the suit out of wMch this appeal arose the plaintiff came

into Court alleging that ho was the owner of a certaLii cattle-shed 
which he had built at his own expense; that the defendant had 
rented from him a portion of this shed ; that after a while he had 
ceased to pay rent, and that when the plaintiff Uî ked him to 
vacate the shed he refused to do so. The plaintiff asked for two 
reliefBj (1 ) that a decree should be passed against the defendant 
for five months’ arrears of rent for the shed, and (2) that the 
defendant should be ejected from the portion of the shed 
which he occupied, and the plaintiff put in possession. The 
defendant traversed the allegations in the plaint. He pleaded 
that the plaintiff was not the owner of the cattle-shed, and that 
he (the defendant) had been in proprietary and adverse posses­
sion of it for several generations.” He also denied that he 
had rented “ theiand of the house” from the plaintiff. The 
Court of first instance (Munsif of Muttra) framed only one 
issue, namely, whether the defendant had rented from the 
plaintiff a part of the “ nohra ” in question. Notwithstanding 
this, evidence as to title was adduced on both sides, and the 
Munsif came to the conclusion that although the plaintiff had 
failed to prove the lease of part of the catte-shed to the defend­
ant, there probably had been a lease of some sort, and in 
any case the cattle-shed belonged to the plaintiff and he was 
entitled to eject the defendant therefrom. The Court accord­
ingly decreed the plaintiff’s claim for ejectment, but not for 
rent.

The defendant appealed. The lower appellate Court (Small 
Cause Court Judge of Agra, with powers of a Subordinate 
Judge) held that “ the plaintiff could succeed only if  he suc- 
cee4^d in. proving the tenancy. He could not succeed on any 
other ground which was not in issue between the parties.'’̂
The lower appellate Court agreed with the findings of the

f n  W eekly Notes, 1903, p. 18. (4) (1872) 9 Bom,, H. G. Rep., 6,
(2) W eekly Notes, 1901, p. 188. ( i )  (1886) I. L. R., 10 Bom., ̂ 51.
(3) (1893) I. L. E., 16 A ll ,  186. (6) W e e %  Notes, 1884, p. 2S5.
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Miinsif that the plaintiff had failed to jjrove the lease to the 
defendant of part of the cattle-shed, and accordingly dismissed
the plaintiffclaim altogether.

D a i t j .  plaintiff appealed to the High Court. The appeal came
first before a single Judge of the Court, who, in view of an 
apparent conflict between two rulings of the Court, made a 
reference to a Division Bench. At the hearing the Judges 
composing the Bench were divided in opinion. The decree 
therefore followed the judgment which agreed with the Court 
below, and the appeal was dismissed.* Against this decree the 
plaintiff preferred an appeal under section 10  of the Letters 
Patent of the Court.

Munshi Earibans Sahai (for whom Babu Sital Prasad 
Ghosh), for the appellant.

Pandit Bundar Lai, for the respondent.
Stanley, C. J.—-In this suit the plaintiff claimed to recover 

possession from the defendant of part of a cattle-shed of the value 
of Rs. 88, which is in the occupation of the defendant. He also 
claimed in the suit to recover a sum of Rs. 1-4 alleged to be 
arrears of rent due for the shed under a contract of tenancy 
entered into between him and the defendant. It is well to see 
from the pleadings the nature of the case set up in the claim 
and also the nature of the defence which was filed by the defen­
dant. In his statement of claim the plaintiff in the first para­
graph alleges that he is owner and in possession of a cattle-shed 
which he had bnilt hachcha and pacca at his own expense. In 
the second paragraph he alleges that at the beginning of the 
month of Jeth, Sambat 1955, corresponding to June, 1898, ^̂ the 
defendant leased from the plaintiff a portion of the said cattle- 
shed on the West on a rent of 4 annas a month ” for the accom­
modation. of his cattle, and then he alleges that the defendant 
paid rent for a few months, but after that ceased to pay. He 
fui’ther alleges that he requested the defendant to vacate the cat­
tle-shed, but that “ he refused to do so and became ready to 
fight. * The prayer of the claim is, first, to recover a sum of Bs. 
1-4 on account of rent, and, secondly, to recover possession of 
the western portion of the cattle-shed, being the portion sai^ to

* See W eekly ifotes, 1901, p. 157,
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be occupied by the defendant. On this pleading two distinct 
claims are made, one for recovery of possession of the shed as 
ownerj and the other for recovery of a trifling sum for rent alleged 
to be due in respect of a letfcing of a part of the shed which had 
been determined by notice to quit.

The Court of first instance found that there was no satisfac­
tory proof of any tenancy, and accordingly dismissed the 
plaintiff^s claim for rent. It found  ̂however, that the plaintiff 
was the owner of the shed, and as such entitled to possession. 
Comment has been made upon the fact that the only issue which 
was formally framed by the learned Munsif was the issuê  
whether or not the plaintiff let any portion of the cattle-shed to 
the defendant. In the pleadings, however, the question of title 
was raised between the parties, and evidence was given on both 
sides in support of their respective cases in regard to it. The 
defendant in his written statement alleged that the plaintifi 
was not the owner of the shed, and that he, the defendant, did 
not take the land which formed the site of the shed on rent 
from the plaintiff. He also alleged that he (the defendant) was 
the absolute owner of the land occupied by the shed according 
to his share in the village site, and that he had been in pro­
prietary and adverse possession of the shed in dispute for more 
than twelve years. It is obvious from this that the question of 
title to the property was definitely raised, and it is clear from 
the evidence in the case that this question was determined 
after an examination of the evidence which was adduced on 
both sides upon this question. The mere omission on the part 
of the Munsif to frame an issue upon this question, which was 
a material question in the case, and which was, as a matter 
of fact, tried and decided by him, appears to me not to be a 
matter to which any great importance can be attached. The 
question of title was clearly raised in the pleadings, and the 
evidence on both sides was directed to it. The defendant 
could not be, and was not, taken by surprise in regard 
to it.

On appeal the learned Subordinate Judge was of opinion 
that inasmuch as the only issue definitely raised in the case, as 

'/fought, was the issue as to th  ̂ tenancy, the issue as to title
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1903 Gonld not legitimately be considered, and th a t inasm uch as the
---------- plaintiff had failed to prove the tenancy which he set np, the
Baxmaktjnd ^  ̂ . T -I 1 1 1

suit could not be maintained. Accordingly he overrnJed the
decision of the Court of first instance, and dismissed the plain- 

Stanley. G. g.,g

On appeal to the High Court (see Weekly Notes, 1901, page 
157), the case was heard before my brothers Knox and Aikman, 
who differed in opinion. Mr. Justice Knox held, that  ̂inas­
much as the plaintiff had failed to establish the ease set up by 
•him and had come to Court, as he says, on a false case, he was 
not entitled to any relief. Mr. Justice Aikman held tliat on 
the facts established the plaintiff was entitled to a decree for 
possession, althongh he may have failed to prove the whole case 
set up by him. The result of this difference of opinion was that 
the decision of the lower appellate Court ŵ as upheld and the 
appeal dismissed. From that decision an appeal has been pre­
ferred under the Letters Patent.

The finding of the Munsif on the question of the alleged 
tenancy is as follows I find that the plaintiff built the 
whole Tholira (i.e., the cattle-shed) two years ago. I  also believe 
that the defendant keeps his cattle in the western part of it 
sincG Jeth last year. It is not proved to my satisfaction that the 
defendant contracted to pay 4 annas a month rent, or any rent 
at all, though it is probable tliat the quarters were hired to him— 
because the only alternative is that they were lent to him, but 
that is not pleaded, whereas there is evidence of the plaintiff^s 
witnesses that they were hire:l.” It does not follow from this 
finding that the plaintiff put forward any false case. Ho merely 
failed to establish to the satisfaction of the Court tbe letting of 
the shed stated in the plaint. It does not follow from that that 
the Court found that he had put forward a false case. It merely 
found that he had failed to establish his case in this respect. 
It appears-to me that the finding upon this issue did not amonni 
to a finding upon which the Court would be entitled to dismiss 
the plaintiff’s suit in  toto. In addition to the issue as to tihe 
letting of the shed there was the further issue, really, thoiighin;# 
formally, knit between the parties, in regard to the 
of the ^ed, and that issue tlto Munsif has found in teoar; Ql
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the plaintiff. Eeliance has been placed by the learoeel Advocate 
for tlie respondent iipon a case in tliis High Coiirfĉ  which 
came before a Bench of which one of iis -ŝ âs a niemberj namply, 
the case of N<xik% Khan v. Gayani Kuar (1). It is difficult to 
distinguish the facts of that case from the present case. It was 
an ejectment suit. The plaintiff respoiident came into Court, 
alleging that she v̂as the owner of a house occupied by the 
defendants appellants, that she had leased that house at a rent of 
Es. 3 per month to the defendants, and that the defendants 
after paying rent regularly to her for one year, had paid nothing 
in the second and third years. She therefore sued for the pos­
session of the house and Iis. 72 rent for two years. The defend­
ants claimed the house as their own property. In that case it 
was held that the plaintiff coming into Court on the allegation 
that she was the owner of the house, and that the defendants 
were her tenants at a certain rent, and having failed to prove 
the existence of the tenancy, could not be allowed to support her 
case on the plea that the defendants were trespassers, such plea 
having formed no part of the original case. In that case, as iu, 
the present, as appears from the record of it, the plaintiff  ̂ had 
served notice u]Don the defendants as her tenants to vacate the 
property alleged to have been leased to them. This fact is not 
stated in the judgtncnt. The claim is treated as being one 
based upon tenancy, and upon a tenancy alone. In their 
judgment the learned Judges say “ It is to be noticed that 
she ('fc.e., the plaintiff) did not allege any alternative cause of 
action, such as, for example, that the "defendants were trespas­
sers.” In the present case before us on appeal there is i mpliedly 
a statement as it scetns to me that the defendant was a trespas­
ser, inasmuch as it is expressly, stated that notice was served 
upen him to vacate the cattle-shed, but he refused to do so. 
Likewise in the case under review, from the fact that notice 
was served upon the defendants to vacate the property there was 
an implied allegation that the defendants were in possession; of 
it as trespassers* The learned Judges in that case appear to 
me to have' based their decision largely, if  not entirely, upon 
the ruling in the case of Lahahmihdi v. Hari-bin Eavyi (2).

(1) (X893) L L. E., 15 All., 186. "^2) (18Z2) 9 Bom., H. G. R*., 6.

190B
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'1903 They say, towards the end of their judgment, referring to the
Ba.imaedm-0 down in that case, as follows ;—“ In the rule of law so

V. laid down wo fully concur. Applying that rule to the present
— ’ case, we are of opinion that the plaintiff, who came into Court

Stanley, O .J. untrue cause of action, and who endeavoured to support
that causes of action by the evidence of witnesses whom 
the lower Courts disbelieved, cannot now be allowed to turn 
round and obtain a decree for the ejectment of the defendants 
as trespassers on the strength merely of her alleged proprietary 
title.” I  turn now to the case of Lahshmibai v. Hari-hin 
Jtorvji, upon the ruling in which reliance was placed. In that 
case a lessor sued to eject his tenant on the expiration of the term 
of the lease or for the breach of the conditions of the lease, and 
failed to prove the lease ,• and it was held that the lessor 
was not at liberty in the same suit ignoring the lease to fall back 
upon his general title, as though ho had not set up and failed to 
pi’ove the alleged lease; that the lessor must be limited to the case 
which he puts forward in his plaint, but he may put forward an, 
alternative case from the commencement. In this case the follow­
ing question was referred to a Full Bench by "West, J., namely, 
“ Whether A, suing as landlord or lessor to eject B as his tenant 
on the expiry of his term or for breach of his contract, is at liberty 
to rely as the ground of his right on a relation between him and B 
that has not arisen out of the alleged contract.” In the judg­
ment of the Court the learned Judges say :— "We are of opinion 
that in this case the question referred must be answered in 
the negative. The plaintiff has sued on a document whicii th,e 
Courb below has believed to be a forgery. The general rule is 
that a party must be limited to the case which he puts forward 
in his plaint. He may indeed, from the commencement of the 
suit, put forward in. his plaint an alternative case, and thus the 
defendant will have notice that he has more than one case to 
meet, and will not be taken by surprise. Where the plaintiff 
lias not put forward an alternative case he may have leaye to 
amend his plaint, and to state his case therein correctly, if  the 
Court think that he has rested his claim upon wrong groBp.ds 
from misinformation, ignorance of law or fkct, or miscongtri% 
tion of" documents.” That c ŝe seems to me entirely dilferenji
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from tlie one before the Court. The plaintiff there relied upon 1903 
a deed which proved to be a forgery, and no alternative case 
was put forward. Here we have clearly put forward as the 
foundation of the plaintiff’s case an allegation of ownership of —  
the property in dispute. We have in the defence a denial of 
the plaintiffs title and an allegation by the defendant that he 
is the owner of the proj)erty. These are matters entirely inde­
pendent of any relation of lessor and lessee or of landlord aad 
tenant. It cannot therefore be said that the defendant was 
taken by surprise in the case. Evidence was given on both 
sides upon the question of ownership, and the issue upon it 
was found in favour of the plaintiff. Another case upon the 
same question is that of Eaji Khan v. Baldeo Das fl). That case 
is distinguishable from the present. There the plaintiff sued 
the - defendant, alleging that the defendant was tenant of a 
certain house belonging to him, that the tenancy had commenced 
some eleven years before suit̂  but that for the last three years the 
defendant had ceased to pay rent and had denied the plaintiff's 
title. The defendant denied that the plaintiff was the owner 
of the house, or that he had leased it from the plaintiff. He 
pleaded also that he had been in adverse possession for more 
than twelve years. The plaintiff failed to prove the allegation 
of tenancy set up by him, and it was not shown that he had 
been in possession within a period of twelve years from the 
institution of the suit. This being so, it was held that on 
failure of the plaintiff’s case as to tenancy it lay on the plaintiff 
to prove that he had been in possession within twelve years, 
and not having proved that fact, he was not entitled to a 
decree for possession. It was on the ground that the plaintiff 
had failed to prove that he had been in possession within 
twelve years as also the alleged tenancy that the judgment 
against him was based. I  am unable to distinguish the case 
now before the Court from a case wMch was recently decided 
by a Ifull Bench of this Court (of which I  and also Mr. Justice .
Ehox, who was one of the Judges who decided the case 
reported in I. L. B., 10 AIL, 186, were members), namely, the 
case of Ahd<ul Ohani v. Musammc^ Babni (2). In that case 

' (1) WeeX-ly Notes, 1901, p. 188. (2) W ee%  Notes, 1903, j>. 18,
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1903 the plaintiff came into Courts alleging that the defendant had 
about eight years previously rented a house from him at a 
monthly rent of one rupee, but latterly had failed to pay the 
rent_, and that he had given the defendant notice to quit the 
house. He claimed possession and damages, but not arrears 
of rent. The defendant denied the tenancy,, and asserted 
that she had been in adverse possession for a period of seven­
teen years. It was found after a remand of issues to the lower 
Court by the High Court, that the plaintiff was the owner of 
the house, that the defendant occupied the house as a friend 
with the plaintiff’s permission, that she had never before 
asserted her title to it, and her possession was merely permissive. 
I t  was held that the plaintiff was entitled, upon the facts 
established, to a decree for possession, notwithstanding that he 
had failed to prove that the defendant had been his tenant. 
In the judgment of the Court in that case reference is made 
to the case which is now before the Court. It was distin­
guished from the case then under consideration by the observa­
tion which appears in the judgment that the only issue in that 
case was the issue -vyhether or not there was a letting of the 
property in dispute. Now that we have before us the pleadings 
in this case, we find that this was not the only issue W'hich was, 
as a matter of fact, heard and determined by the learned 
Munsif. Although he did not, no doubt through inadvertence, 
frame an issue on the question of title, he undoubtedly heard 
evidence upon it at length, and after a careful hearing deter­
mined it. I am unable to distinguish the two oases. I  see no 
reason whatever for altering the view which I  entertained 
after the arguments which we heard in the former case. It 
appears to me that the case of Abdul Ghani v. Musammizt 
Babni was correctly decided. I  am unable to distinguish the 
present case from it, and I therefore think that the decision o f  
the lower appellate Court is erroneous. As the issue as 
to title has not been decided by the lower appellate Qoî rt, I ; 
would refer that issue to that Court, and upon the return of th*® : 
finding on it decide this appeal.

B a jjb k ji, J.—I  th in k  the question raised in  this ,apj^eii| 
is practically concluded by the ruling in  Abdul



Dalu.

Musa'nvmat Bahni (1), decided by a Full Bencli of three Judges, jgos 
with whioh I  agree. Thafc ruling fully supports the view 
adopted in this case by my brother Aikroan. As observed by 
Mr. Justice Chamier in E aji Khan v. Bcddeo Das (2), if  a Court 
sees that the plaintiff is entitled to the relief which he claimSj 
although on grounds other than those put forward in his claims 
the Court should grant that relief, if  the defendants were not 
thereby taken by surprise. This is not a case in which the 
defendant was, or could be, taken by surprise if  the question of 
the title set up by the plaintiff in his plaint was determined.
The claim for the ejectment of the defendant from the cattle 
shed in question was based upon two grounds—[1) that the 
plaintiff was tlie owner of it, thafc tlie defendant had no title 
to it, and that he had wrongly withheld possession from the 
plaintiff; and (2) that tlie defendant had been the plaintiff’s 
tenant and the tenancy had been determined by notice. I f  the 
plaintiff could succeed in proving either of the two grounds 
set up by him he wonld be entitled to a decree for ejectment; 
but his failure to prove the second ground would not preclude 
him from asking the Court to try the other ground put forward 
in the plaint. That distinguishes this case from the ruling of the 
Bombay High,Court in Ramcliandra v. Vasudav (3), upon which, 
the learned advocate for the respondent has relied. As in this 
case the plaintiff alleged that he was tbe owner of the property, 
and that allegation was denied, by the defendant, who also 
denied that he was the plaintiff^s tenant, it was not necessary 
for tbe plaintiff to establish the tenancy except for the purpose 
of proving his claim for arrears of rent. In order to enable 
bim to succeed in his claim for ejectment, it was enough for 
liim to prove the first ground of his claim. The lower appellate 
Court therefore ought to have proceeded to try the issue raised, 
by that ground of the plaintiff’s claim. The view adopted in 
this case by the first appellate Court has, no doubt, the support 
of the ruling of this Court in Nailm Khan v. Gayani Kuar 
(4). On referring to the paper-book it ajjpears that that case 
was exactly similar to th.e present. "With all deference I  am

(1) W eekly Kotos, 1903, p. 18. (3H (1886) I .  L. R ., 10 Bom., 451,
(2) W eekly Notes, 1901, p. 188, (4) (1893)-L  L. B,, 15 A ll ,  188.
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unable to concur "witli tlic view of the learned Judges wlio 
decided it, and, as poiutod out by tho learned Chief Justice, it 
is not supported by the deuision of the Bombay High Court in 
Lakshnibcd v. Bari-hin Ravji (1 ) to which reference is made 
in the judgment. The only other case which was relied upon 
on behalf of the respondent was that of Bajrang Das v. 
Nand Lai (2). From the report of that case it is difficult to 
gather whether in that case tho plaintiff alleged his title to 
be that of the owner of the property. That case, therefore, is 
no authority for the view for which the respoadent contends. 
For these reason,s' I am of opinion that the Court below wavS 
wroiig, and I agree in the order proposed by the learned Chief 
Justice.

B d e k i t t , J.—I d my opinion this appeal is governed by 
the decision of the Fidl Bench of this Court in the case of 
Ahdid Ghani v. Musammat Bahni (3). In view of that deci­
sion the judgment now under appeal cannot be supported, 
I  concur in the order proposed by the other members of this 
Bench.

B y  TBB C o u r t . —Having regard to the views entertained 
by us in this appeal, the appeal cannot be safcisfticliorily disposed 
of without having the following issue determined by the lower 
appellate Coiirtj namely, “ who is the owner of tho nohm or 
cattle-shed, the snhject-matter of t h e ' s u i t W e  refer this 
issue to the lower appellate Court under section 566 of the Code 
of Civil Procedure. The Court will try the insue upon the 
evidence which is already on the record. Upon return of the 
finding upon this issue tho parties will have tlie usual ten days 
for filing objections.

Issue referred.
(1) (1ST2) D Boiti.. iJ. C. Kup., 6. (2) W eekly Notes, 1884, p. 285.

(3) W eekly Notes, 1903, p. 18.
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