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Ey T iJE  CoUBT.—The ortlor of tlie Court that the appeal 
Le allowed, the decree of tlie Court bolow set aside, and tlie caie 
I’emaiidcd to t%|o\Tcr Court Tvitli direotious to re-admit the 
suit -under its ^^inal jinmheu in tho register, and prpceod t̂  
determine it on tho merits, regard being had to the views 
expressed in tho judgments of this Court,

decvesd and cause remanded.
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SHEO SHANKAlt  LAL and a n o t u e e  ( P l a i n t i m s )  t \  DEIJI SAIIAI  

CDei’Ekdant).
[On appeal fi’oiii the High Court of Jiulicatm ’i: a i  Allalialjiicl.]

JIm lti Law—M'itaTcsliavu—Sii'idlian— Ti'oim 'ty iiikoriloil hi] a fcm a U  f m n  
a fcvialo~-Jli‘naros School o f  Ltno.

UnduT tliG Hinchi Law of tkc Benaros scliool property wlucli a woiuuii has 
ta tc n  by iiiliorifcance from a feiiijile is  iiofc l)Oi‘ stridhau iu  such a sense th a t 
on hei- death i t  passes to her stridhau  heirs in  tlic female liue to tho oxclusiou 
of males (1).

In  th is  ease her sous were held en titled  to succced to such property  in 
preference to her daughter.

A p p e a l  from a judgment aud deoreo (lOth May, 1900) of 
the High Court at Allahabad, which reversed a decrcc (7th 
December, 1897) of the Subordinate Judge of Gorakhpur, who 
had doc?reed the appellants’ suit.

The suit was brought to recover property whioh had admit­
tedly desGcudod as stridhan from ono Jadunath Kuiiwari to her 
daughter Jagarnath, whorC sons claimed the property as heirs of 
their mother and grandmother. Jagarnath left also a daughter, 
and the defence was that she, and not her brothers tho plaintiffs, 
was the nearest heir, and that consequently they had no right 
to maintain the suit. This involved the question of law, 
whether according to Benares Law, by which the family was 
governed, the property on the death of Jagarnath descended as- 
Btridhan and -wout to her daughter, or whether it lost its

r j ' e s G H / L o r d  M a ck a g u w .k , L ord LrNDiiEy^ S ib  A n b e e w , S c o B ib ,  
■ SlE A.RXUIU5 rWllSOK aud SiB JOHH BoNSBE,.

(1) St'c ShsQ Vui'tal Hairctdtli' Singh v. The A U ahabai San'kf F dsi J). 476.



oliaraeter of stiidhan and descended according to tlie ordinaiy 
nile of inheritance to her sons the plaintiffs.

The Subordinate Judge held that the plaintiff's were entitled 
to it; but that decision was reversed bYĵ Jhe High Court 
(B u ek itt and Aikma.N; JJ.) on appeal a n ^ ^ e  suit was dis- 
mis?sed with coEt 

* For the purposes of this appeal the facts are sufficiently 
stated in the judgment appealed from̂  w'̂ hicli is reported in
I. L. E., 22 AIL, 353.

On tliis appen], which was heard exfarte^ Mr. J, D. May ne for 
the appellants contended that property inherited by a female 
from a feuia]e was not her stridhan  ̂ nor would it on her death 
descend as her stridban would do. Property inherited by a 
woman was, it was snhmlttodj not stridhan at all. It had been 
so held by the High Court s of Bengal  ̂Madras and Bombay, and 
there was no ground for drawing any distinction between pro- 
perty inherited by a womau from a male, and property inherited 
by a woman from a female, even in cases governed by the 
Mitakshara Law. Property which had once descended as stri- 
diian no longer remained so, but descended, on the death of. 
the woman who took it, according to the ordinary rules of inherit­
ance. The High Court therefore were wrong in deciding, as 
they had done, entirely on the text of the Mitakshara that 
the property in dispute in this case was fetridiian and descended 
fe? the daughter of the owner in preference to the appellants. 
The following authorities were referred to in the course of the 
argument:—Mitakshara, Chap. II, section X I, para, 2, Mayne’s 
Hindu Law and Usage, 6th ed., para. 675, p. b75 ; 5fch ed., para. 
627, p. 7 i2 , 1  Strange’s Hindu Law, ed. 1830, pp. 139, 278, 
Tkakoor Deyhce Y. Red Baluh Ram ( 1 ), Blmgivo^ndeen Doohey 
V. Myna Baee (2), Chotay Lall v .  Chunnoo Lall (3), Mutta 
Vaduganadha Tevar v. Dorasinga Tevar (4), Menu, Chap. 
IX , verges 131 and 192—196, Stokes’ Hindu Law Books, p. 366;, 
Mitakshara, Chap. I, section 1, para. 8, West and Buhler’s Hindu 
Law, pp. 146, 803; Dr. Jolly’s Tagore Law Lectures, p. 46, l)aya
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(3) (1874) 14  B. I .  l i ;  28!^ (S37), aud oa 
apyu.il (1876) L. K., 6 I. A., 15 ; 1.1. 

4.I., 4  Calc., 744.
( i )  (1881;) L. R., 8 T. A., 99 : 1-»L. 11., 3»Mad,, 2fiO. ■

(1) (1806) 11 Moore’s I. A., 139.
(2) (1B07) 11 Mooru’s I. A., 487.



2908 Kramfi Saagraba, Chap. II, section 3̂  para. 6, Stokes’ Hindu Law 
■— —  Books, p. 493, 1 Macnaghten’s Hindu Law, Chap. I l l ,  p. 88, 

Shakkab Srinath Qangopadhya y. Bdvha'maTigalai JDehi (1), Pranhissen 
Laha v. Noyann^ey Dasm  (2), Eibvi Doyal Singh Sarmam  

Bp?i S4H4I V. Grisli GJmn^^MuJ^erjefi (3), Senga'nialathammal v. Vala- 
ynda Mudali (4), Frankishen Sing v. Bhagwutee (5), 1 Mor- 
ley’s Digest, 835, Venhatarmnahrishna Eau v. Bhujanga Rau 
(6), Virasangajppob Bhetti v. Mudmppa Shetti (7), .Bhashar 
Trimhah AchcLrya v. Mahadev Bamji (8), Taljorcwi Moravp 
V. Matlmradcts ( 9 ) ,  Judoonath Sircar y. Bussunt Coomar Boy 
Ghowdhry (10), Dayabhaga, Chap. I, section 2, and Chap. l y ,  
section 3, Devala (Translation by Krisbnasami Iyer, a Madras 
yakil, 1867), p. 134;, Dayavibhaga by Madhaviya Yaradaraja, 
p. 43 (referring to Menu, v. 193, Chap. IX), Viramitrodaya, pi. 
219, pp. 1, 3, Yivada Chintaraani (by Prosonno Coomar Tagore, 
2nd ed., Madras, 1865,) p. 2GG, Vyavabara Mayukba, Chap. IV, 
section 10, pi. 24, 2G, 28, Vijictrangam y. Lalcshuman (11), 
JBai Narmada y. BhagwaTitrcii (12), Manilcd Bewadat y. Bcii 
Mewa (13).

1903, June Mth.—The judgment of their Lordships "vras 
delivered by Sie A ethue Wilsont.

The property which is the subject-matter of this appeal for­
merly belonged to two brothers, Bhawani and Basant, and on 
the death of the former to the latter alone. Basant’s two widows 
succeeded him, but by arrangement amongst themselyes the 
property was diyided between them and the widows of Bhawani. 
Both the widows of Basant died in 1861, and the title th®n 
passed to Hanwant and Hanuman, somewhat distant cousins of 
Bhawani and Basant, as the nearest male heira of Basant. Of 
these Hanw ânt died in 1865, leaving a son, B eb i; and on the 
8th of September, 1866, Hanuman and Debi executed a deed of 
of gift by whioh they gave the x>roperty absolutely to Jadunath,
(1) (1868) 2 B, L. R , A. C., 144 (151) ; (8) (1869) 6 Bom .H . C. Eop., 0.

IO W .K .,488 . C., 1 (18). ■ .
(2) (1879) I. L. R., 5 Gdc., 232 (225). (9) (1881) I. L. R., 5 Bom., 662
(3) (1890) I. L .R ., 17 Calc., 911 (916). (S70).
(4) (1867) 3 M ad.H .C . Rep., 312. (10) (1873) 11 B. L. R., 286,
(5) (1793) 1 S. D. A., Sel. Rep. 3 (4). (11) (I87l) 8 Bom. H. C. R e j., 0 ,
(6) (1895) I. L .E ., 19 Mad., 107 (109, C ./244 (257). ,

,  110). r. (12) (1888) I . l i .E ., l2 B o m .,  505.
(7) (1895) L  L. 19 110 (H 8), (13) (1892) I  L. B„ VJ 758.;

470 THE INDIAN LAW EEPOETS, [ v o L .  X X V ,



the danglitcr of Bhawani by his elder -widow, who was then living. 1903
Dilla, the younger widow of Bhawani, was likewise alive, '
and claimed rights in the property or part of i t  There were also Shakkab
male relatives who claimed to be nearer hei|s than Hanwant 
and Hannman. Much litigation naturally e i ^ d ,  but it is not Sahai. 
now necessary to trace its course. Jadiinath died in 1879, and 
her daughter Jagarnath succeeded to her rights. Jagarnath died 
in 1896, .leaving sons, the present plaintiffs, and a married 
daughter.

The plaintiffs brought the present suit in the Court of the 
Subordinate Judge of Gorakhpur, olaiming to have become enti­
tled to the property in dispute on the death of their mother in 
1896. The defendant, who is a brother of Billa, the younger 
widow of Bhawani, acquired whatever rights he ever had by 
virtue of a transfer to him from Dilla ; and as she died in 1895, 
any right of his then came to an end. Apart  ̂ however, from 
any right in himself, the defendant was entitled to rely upon 
any defect he could find in the plaintiffs* title. Many issues 
wore raised, all of which were disposed of in India in such a 
manner as to entitle the plaintiffs to succeedj except one upon 
which the High Court dismissed their suit.

The point referred to is this. The defendant raised the objec­
tion that as a sister of the plaintiffs was in existence, she, not 
they, was the heir of their mother’s property. The plaintiffs 
met this by saying that “ the plaintiffs do not deny the existence 
of a married sister, but her existence does not prejudice their 
claims.” On this admission an issue, which was wholly one of 
law, was raised, “ whether the plaintiffs are entitled to maintain 
the present suit while the daughter of Jagarnath Kimwari 
exists.” Upon this issue the Courts have differed, the Judge of 
first instance having decided it in the plaintiffs' favour and 
given them a decree, while the High Court on appeal took a 
different view of the law, and dismissed the suit. Against that 
dismissal the present appeal has been brought.

It is clear upon the above statement that Jadunath acquired 
the property by gift, and that on her death her daughter Jagar­
nath succeeded to it by inheritance. The precise question there­
fore arising for decision is wbethe**, undw the Hindu law of the
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Benares soliool, property wMch a woroan lias taken by inheri­
tance from a female is her stridhan in suoh a sense that on her 
death it passes to her stridhan heirs in the female line to the 
exclusion of males.

Their Lorcl^^s regret that they arc called upon to decide 
this question upon an appeal heard ex parie. But Mr. Mayne, 
in his able and exhaustive argument  ̂ for which their Lordships 
are much indebted to him, called their attention to the authori­
ties and arguments bearing upon the matter, upon one .‘ide and 
the other, so fully as greatly to relieve their Lordships from the 
difficulty which they would otherwise have felt. And since 
that argument they have had an opp:irfciinity of considering the 
judgment of th3 Judi-iial Ooramis‘'ioners of Oudh upon a very 
similar queî t'on, in a case in which judginoDt is about to be 
delivered. It is, however, to be regretted that the question has to 
be decided in a &ult to which the plaintiffs’ sister, iu w'hom the 
preferable right is alleged to exist, is no party.

Dm'ing the volimiinons di:::Gussio’JS, ancient and modern, 
’̂ ’hich have arisen with regarl to the.separate property of women 
under Hindu law, its qualities, its kinds and its lines of dcF'ceut, 
the question has cont t̂autly been f jund in the forefront, what i$ 
sifidhin?- Tiie Bengal school of lawyers have always limited 
the use of the term narrowly, applying it exclusively, or nearly 
exclusively, to the kind-i of w-Oman’s property enumerated in 
the primitive faored texts. The author of the jMitakihara and 
some other aiithor̂ i seem to apply the term broadly to every kind 
of property which a woman can possess, from whatever source it 
may bo derived. Their Lordships do not propose to dwed upon 
this particular question. It may perhaps be regarded as one 
mainly of phraseology, not neoe^mrily involving, how'over it 
be answered, much distinction in the substance of the lawj for 
most of the old commentators recognise with regard to the pro­
perly of a woman, whether called stridhan or by any other 
name, that there may be room for differences in its line of 
descent according to the mode of its acquisition.

The question of substance is how the property desoencls in a 
case like the present. As to this the decision of the High 
Court TiYas ba"ed upon the  ̂t<?ixti of the ISfital̂ shara, which
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seems to make all property taken by a woman by inlieritance 
her strklhan 'Nvith all tlie incidents whicb. belong to tliat kind 
of absolute property, and to make it descend as sucli, primarily 
to females  ̂ and in tlie special line prescr^^d for dridhcon 
strictly so called.

It cannot now be contended that the rule thus derived from 
the Mitakshara is law as to inherited property generally. The 
cases of Thcihoor Beyhee y . lia i Baluh liani (1); Bliibgwandeen 
Doohaij V. Myna Baee (2) and Gholay L:ill v. GJiunnoo Lall (3); 
all of them Benaros oâ io.s, as w-ell as Mutha Vadwjtiyuidha Tevar 
V . Domsingcc Tevar (4) and Raja ChsUhanl Venhayycmma 
Guru V. Raja Ghdihani Vcmkatanomanayyainma (5), place it 
beyond doubt that property inherited by a woman from a male 

not her absolute property, and passes on her death, not to her 
dridhim  heirs, but to the heirs of the n:alc person from whom 
she inherited it.

As to the descoiit of property inherited by a female from a 
female, there has not been any such conclusive ruling of this 
Committee. There has been, however, a remarkable concnr» 
rencc of opiuion in India among jucfges, text writers, and pure 
scholars, bo the effect that no difctinciion can be drawn, eon- 
f-istently with the text of the Mitakshara, between what has 
been inherited from a male and what has been inherited from a 
female; a suggestion to the contrary made by Mr. Mayne has 
not been received with favour. On this point it is sufficient to 
refer to the judgments of West, J., in Vijiarangavi y. Lahshu- 
'iiian (6), Telang, J', in Maihilal Rewacht v. Bai Raw(i> (7) and 
Best and Ayyar, JJ,, in VirasangaiDpa SkaMi v. Rudrapim 
Hhetti (8), Banerjee’s Tagore Lectures, 1878, p. 28G, ’W'est and 
Biihler, 3rd edit., p. 272 and Jolly’s Tagore Lectures, 1883, 
p. 243.

In Bengal it is well settled law that property inherited from 
a woman by a woman does not on the death of the latter pass as

(1) (i860) 11 Moore% I. A., 139.
12) (1867) 11 Moore’s I. A., 487.
(3) (1876) L. K., 6 I. A., 15 : 1. L. B., 4

Cdlc., 744.
(4) (1881) L. R., 8 I. A., 99 : I . L. K., S

^ a d ;, 290.
(8) (1895) I. L. K., 19 Mad., 110, at p. 118,

(5) (1903) L. E.. 39 I. A .;I50  : 1.
L . R., 25 M atl, 678.

(6) (1871) 8 Bom., H . a  Rep., 0 .
C.. 244, ab p. 272.

(7) (1892) I. L. It., 17 B.om., 758, 
,afc p. 761,
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wliat has once descended as dridhcm does not so descend again. 
T h e  authorities have been collected and reviewed in Hibvi Doyal 
Singh Barmana ;̂ ,̂Gfish GMmder Muherjee (1).

In Madras, -n̂ êre the Mitakshara is approved  ̂bat also other 
treatises (especially the Smriti Chandrika, which differs much 
from the text of the Mitakahara with regard to woman’s pro­
perty), the view has been accepted that what a woman has 
inherited from a woman is not stridhan for the purposes of 
inheritance; VenlMtammalcrishna Mem Bhujanga Eau (2), 
Virascmga/ppa Bhetti v. Rudrappa Shetti (3).

"With regard to Bombay, wherever the Mayiikha is accepted 
it is held that its rules govern the descent of woman̂ s property. 
And those rules differ widely from the text of the Mitakshara, 
and exclude the idea that what has passed by inheritance from 
a woman to a woman goes on the death of the latter to the spe» 
cial line of heirs with a preference for females, who would . 
succeed to it if  it were her stridhan proper. Vijiamngam v. 
LaJcshuman (4), Bai Ncmnada v. BhaQwantrai (5), Manilal 
Hewadiit v. Bai Mewa- (G).'

Under the Benares law their Lordships are not aware of auy 
direct judicial decision on the precise question now to be dis­
posed of. But they do not feel any hesitation as to the answer 
which ought to be given to it. On the one hand stands the text 
of the Mitakshara, which, taken literally, seems to make all pro­
perty inherited by a woman a part of her stridhan, inheritable 
from her according to the rules applicable to her drldhan in. 
the strictest sense of the term. On the other hand, it has already 
been decided that the rule seemingly laid down in the Mitak- 
shara as to the descent of property taken by inheritance is not 
the Benares law so far as concerns property inherited from 
males. The decisions to that effect were based upon no nar­
row grounds. Their Lordships examined the primitive texts 
upon which the Mitakshara purports to be based  ̂ they considered 
the fundamental principles of the Hindu law ; they reviewed
(1) (1890) I. L . 17 Calc,, 911, a t (4) (1871) 8 Bom., H. C. Ecp., 0 ,  G.,

2M , a t p. 260.
(2) (1895) I. L. li., 19 Mad., 107. f (5) (1888) I. L. R., 12 Bom,> £0S.
(3) (1895) I. L. E., 19 Mad., ilO . ((3) (1892) I . L. R., 17 Bom., 755



VOL. X X V .] ALLAHABAD SEUIES. 475

the judicial decisions bearing iipon the questions before tliem ; 
they gave suoh weight as could properly be given to the very 
conflicting opinions of mimeroiis pandits, and they arrived 
at their conclusions without hesitation. An A ;  is difficult to see 
how any other rule can be applied to what has been inherited 
from females. Reference has already been made to the striking 
concurrence of opinion in India against the admissibility of 
any distinction between the two cases.

"What authority there is bearing directly upon the question 
points in the same direction. Macnaghteu in his Hindu Law, 
Yol. I., p. 38, applies the rule that what has once passed by 
inheritance as str idhan does not so pass a second time, to the 
Mitakshara law as well to that of Bengal. And as his work was 
based upon an exhaustive examination of the cases which had 
actually come before the Courts in Bengal and of the opinions 
of pandits given with reference to those cases, it is valuable evi­
dence of the law as it was actually understood and applied at 
the time to which it relates. Moreover, the Mitakshara law 
with which he was brought into contact was necessarily that of 
the Northern schools. In Ghotay Lall v. Ghunnoo Lall, (1) [the 
Benares case subsequently affirmed by this Committee (2)] 
Pontifex, J., stated the law in the same way.

Their Lordships are therefore unable to agree with the High 
Court in thinking that the property now in q̂ iiestion was the 
stridhan of Jagarnath devolving as such upon the plaintiffs’ 
married sister in preference to them. And this is sufficient to 
dispose of the present case.

Their Lordships will humbly advise His Majesty that the 
decree of the High Court be set aside with costs, and that of the 
Subordinate Judge affirmed.

The respondent will pay the costs of the appeal.
A'p])eal allowed.

Solicitors for the appellant—Messrs, T, L. Wilson & Go,
J. W.
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(1) (1874) 14 B. L. R., 235. (3) (1876J L. R„ 6 I. A., 15: I.%L. 4
Oalo., 744.
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