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Dy tue Count—The order of the Court is, that the appeal
L:e allowed, the decree of the Conrt below seb aside, and the caze
remanded to therlower Court with direstions to re-admit the
snit under its %ﬁvﬂ‘inal numher in the register, and proceoed 6
determine it om the merits, regard being had to the views
expressed in the judgments of this Court.
Appeul decreed and eawse remunded.

PRIVY COUNCIL.
SHEOQ SHANKAR LAY axp asorwek (Praintivrs) @ DEBI SAIIAL
(DEFEXDANRT).
[On apyeal from the High Court of Judieature at Allahabad.]
Hinds Daw—Mitekshara—Siridhan—Droperty inkerilod by « female from
a female—DBenares Schovl of Luw. ‘

Under the Hindu Law of the Benares school property which a woman has
taken by inheritance from a female Is nob her stridhan in such a sense that
on her death it passes to her stridhan heirvs in the female line to the exclusion
of males (1),

In {his case her sons sere held enditled to suceced to such property in
preference to her danghter.

ArpeAL from a judgment and decree (19th May, 1900) of
the High Court at Allahabad, which reversed a deerce (7th
December, 1897) of the Subordinate Judge of Gorakhpur, who
bad decreed the appellants’ suit.

“The suit was brought to rezover property which had admit-
tedly descended as stridhan {rom one Jadunath Kunwari o her
daughter Jagarnath, whoze sons claimed the property as heirs of
their mother and grandmother, Jagarnath left also a daughter,
and the defence was that she, and not her hrothers the plaintiffs,
was the nearest heir, and that consequently they had no right
to maintain the suit. This involved the question of law,
whether according to Benares Law, by which the family was
governed, the property on the death of Jagarnath descended as.
stridhan and went to her davghter, or whether it lost ifs

© Present s —Lord Macxsguers, Lord LINDLEY, S1R ANDREW, SCOBLE,
Siz ArrTnUnk AVizsox and Sig Jomx BoNser.

(1) See Sheo Puvial Bakadur Singh vo Tho Allahobad Bank, Post p. 476,
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character of stvidhan and descended according to the ordinary
rule of inheritance to her sons the plaintiffs.

The Subordinate Judge held that the plaintiffs were entitled
to it; but that decision was reversed by the High Courb
(Burkrtr and AIRnAN, JJ.) on appeal andghe suit was dis-
misssed with coet.

" For the purposes of this appeal the facts are sufficiently
stated in the judgment appealed from, which is reported in
L L. R, 22 AlL, 353.

On thiz appeal, which was heard ez parte, Mr. J, D, Huyne for
the appellants contended that property inherited by a female
from a female was not her stridhan, nor would it on her death
descend a3 her stridhan wonld do. Property inherited by a
woman was, it was submitted, not stridhan at all. Tt had been
so held by the High Courts of Bengal, Madras and Bombay, and
there was vo ground for drawing any distinction between pro-
perty inherited by a woman from a male, and property inherited
by a woman from a female, even in cases governed by the
Mitakshara Liaw. Property which had once descended as stri-

dhan no longer remained so, but descended, on the death of.

the woman who took it, secording to the ordinary rules of inherit-
ance. The High Court therefore were wrong in deciding, as
they had done, entively on the text of the Mitakshara that
the property in dispute in this case was stridhan and descended
b2 the daughter of the owner in preference to the appellants.
The following authorities iere referred to in the course of the
argument i—Mitakshara, Chap. IT, section XT, para. 2, Mayne’s
Hindu Law and Usage, 66h ed., para. 675, p. 75 : 5th ed., para.
627, p. 742, 1 Strange’s Hindu Law, ed. 1830, pp. 139, 278,
Thakoor Deyhes v. Bai Baluk Ram (1), Blugwandeen Doobey
v. Myna Baee (2), Chotay Lall v. Chunnoo Lall (3), Muliz
Vaduganadhy Levar v. Dorasinge Tevar (4), Menu, Chap.
IX, verzes 131 and 192—195, Stokes’ Hindn Law Books, p. 360,
Mitakshara, Chap. I, section 1, para. 8, West and Buhler’s Hindu
‘Law, pp. 146, 803, Dr. Jolly’s Tagore Law Lectures, p. 46, Daya
(1) (1866) 11 Moore’s I A, 130,  (3) (1874) 14 B. L. R., 235 (237), and on
(2) (1867) 11 Moore’s L A, 487, appeal (1876) L. R, 61, A, 15: [L L.

&, 4 Cale,, 744,
(4) (1881) L. R, 8T, A, 923 IaL. R, 3aMad,, 200, -
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Krama Sangraha, Chap. IT, section 3, para. 6, Stokes’ Hindu Law
Books, p. 493, 1 Macnaghten’s Hindu Law, Chap. I1I, p. 38,
Srinath Gangopadhyey. Serbamangale Debi (1), Prankissen
Laha v. Noyanmagey Dassee (2), Huri Doyal Singh Sarmana
v. Grish Chundés Mukersee (3), Sengamalathammal v. Vala-
ynda Mudali (4), Prankishen Sing v. Bhagwutes (5), 1 Mor-
loy’s Digest, 335, Venkataramakrishna Raw v. Bhujangs Raw
(8), Virasangappa Shetti v. Rudrappa Shetti (7), Bhaskar
Trimbak Acharya v. Mahadev Ramji (8), Taljoram Morasrji
v. Mathuradas (%), Judoonath Sirear v. Bussunt Coomar Roy
Chowdhry (10), Dayabhaga, Chap. T, section 2, and Chap. 1V,
section 8, Devala (Translation by Krishnasami Iyer, a Madras
vakil, 1867), p. 134, Dayavibhaga by Madbaviya Varadaraja,
P- 43 (veferring to Menu, v. 198, Chap. IX), Viramitrodays, pl.
219, pp- 1, 8, Vivada Chintamani (by Prosonno Coomar Tagore,
2nd ed., Madras, 1865,) p. 266, Vyavahara Mayukha, Chap, IV,
section 10, pl. 24, 26, 28, Vijiarangam v. Lakshuman (11),
Buai Narmada v. Bhagwantrai (12), Manilal Rewadat v. Bad
Rewa (13).

1908, June 24th.—The judgment of their Lordships was
delivered hy Sir ArTHUR WILSON.

The property which is the subject-matter of this appeal for-
merly belonged to two brothers, Bhawani and Basant, and on
the death of the former to the latter alone. Basant’s two widows
succeeded him, but by arrangement amopgst themselves the
property was divided between them and the widows of Bhawani.
Both the widows of Basant died in 1861, and the title then
passed to Hanwant and Hanuman, somewhat distant cousins of
Bhawani and Basant, as the nearest male heira of Basant. Of
these Hanwant died in 1865, leaving a son, Debi; and on the
8th of September, 1866, Hanuman and Debi executed a deed of
of gift by which they gave the property absolutely to Jadunath,
(1) (1868) 2 B,L. R, A. C,, 144 (151);  (8) (1869) 6 Bom.H.C. Rep, O.

10 W.R., 488, ¢, 1(18). : :

(2) (1879) I. L. R., 5 Culc., 223 (226). (9) (1881) I. L. R, 5 Bom., 662
(3) (1890) 1.L.R,, 17 Calc,, 911 (916). 670). ‘
(4) (1867) 8 Mad. H. (. Rep,, 312. (10) (1873) 11 B.L. R.; 286, ‘
(5) (1798) 18.D. A, Sel. Rep. 3 (4).  (11) (18'71; 8 Bom, H. C. Rep,, O,
(6) (1899) 1. L. R, 19 Mad, 107 (109, C., 244 (257). -

). ~  (12) (1888) I LR, 12 Bom., 505.
(7) (1895) 1. L. R, 19 Mad,, 110 (¥18). (18) (1892) 1. L. B, 17 Bomy, 758.
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the daughter of Bhawani by his elder widow, who was then living. 1905
Dilla, the younger widow of Bhawani, was likewise alive, P—
and claimed rights in the property or part of it. There werealso  Szanzuzr
LAIn
male relatives who claimed to be nearer help than Hanwan$
and Hanuman, Much litigation naturally etﬁ@éd but it is not PFEI Bamar.
now necessary to trace its course. Jadunath died in 1879, and
her daughter Jagarnath succeeded o her rights. Jagarnath died
in 1896, leaving sons, the present plaintiffs, and a married
daughter.
The plaintiffs 1nought the present suit in the Court of the
Bubordinate Judge of Gorakhpur, claiming to have become enti-
tled t> the property in dispute on the death of their mother in
1896. The defendant, who is a brother of Dilla, the younger
widow of Bhawani, acquired whatever rights he ever had by
virtue of a transfer to him from Dilla ; and as she died in 1895,
any right of his then came to an end. Apart, however, from
any right in himself, the defendant was entitled to rely upon
any defect he could find in the plaintiffs’ title. Many issues
were raised, all of which were disposed of in Indiain sucha
manner as to entitle the plaintiffs to succeed, except one upon
which the High Court dismissed their suis.
The point referred to js this. The defendant raised the objoe-
- tion that as a sister of the plaintiffs was in existence, she, not
they, was the heir of their mother’s property. The plaintiffs
met this by saying that ¢ the plaintiffs do not deny the existence
of a married sister, but her existence does not prejudice their
claims.” On this admission an issue, which was wholly one of
Jaw, was raised, © whether the plaintiffs are entitled to maintain
the present suit while the daughter of Jagarnath Kunwari
exists.” Upon this issue the Courts have differed, the Judge of
first instance having decided it in the plaintiffs’ favour and
given them a decree, while the High Court on appeal took a
different view of the law, and dismissed the suit. Against that
dismissal the present appeal has been brought.
Tt is clear upon the above statement that Jadunath acquired
the property by gift, and that on her death her danghter Jagar-
~ nath succeeded to it by mheutance The precise question there-
fore arising for decision is Whethevs under the Hindn law of the
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Benares school, property which a woman has faken by inheri-
tance from a female is her stridhan in such a sensc that on her
death it passes to her stridhan heirs in the female line to the
exclusion of males

Their Lorddigps regret that they are called upon to decide
this question upon an appeal heard ex parte. But Mr. Mayne,
in his able and exhaustive argument, for which their Lordships
are much indebted to him, called their attention to the anthori-
ties and arguments bearing upon the matter, upon one :ide and
the other, so fully as greatly to relieve their Lordships from the
difficnlty which they would otherwise have felt.  And since
that argument they have had an opportanity of considering the
jodgment of tha Judizial Commis doners of Oudh upon avery
similar quest'on, in a case in which judgment is about to be
delivered. Tt is, however, to be regretted that the question hasto
be decided in a suit to which the plaintiffs’ sister, in whowm the
preferable right is alleged to exist, is no party.

During the voluminous discussious, anclent and modern,

wlich have arisen with regard to the separate proner’tv of women

under Hindu law, its qualities, ite kinds and its lines of dezcent,
the question has constautly been found in the forefront, what is
stridhin? The Bengal school of lawyers have always limited
the use of the term narrowly, applying it exulusively, or nearly
exclusively, to the kinds of woman’s property cnumerated in
the primitive rasred texts, The author of the Mitakehara and
some other authorsseem to apply the term broadly to every kind
of property which a woman can possess, from whatever source it
may be derived. Their Lordships do not propoze to dweil upon
this particular question. It may perhaps be regarded as one
mainly of phraseology, not nezewmarily involving, however it
be answered, much distinction in the substance of the law ; for
most of the old commentators recognise with regard to the pro-
perty of a woman, whether called stridhun or by any other
name, that there may be room for differcnces in its ]me of
descent according to the mode of its acquisitiosn. .

The question of substance is how the property decoendb in @
case like the present. As to this the decision of the High
Comrt was baved upon the; text of the Mxtaksham, W!nc]y



VOL. XXV.] ALLAHABAD SERIES. 473

seems to make all property taken by a woman by inheritance
her stridhan with all the incidents which Dbelong fo that kind
of absolnte property, and to make it descend as such, primarily
to females, and in the special line preseriffed for stridlan
strictly so called.
It cannot now be contended that the rule thus derived from
the Mitakshara is law as to inherited property gencvally. The
cases of Thukoor Deyhee v. Rai Buluk Ram (1), Blugwandeen
Doobey v Mynu Buee (2) and Chotuy Lull v. Chunnoo Ll (3),
all of them Benares cases, as well as Mutla Vaduganadh Tevar
V. Dorusings Levar (4) and Rejo Chelikani Venkayyemma
Gurw v. Bejo Chelilant Venkaturamunuyyemina (5), place it
eyond doubt that property inherited by a woman from a male

1z net her absolute property, and passes on her death, not to her
stridfeim beirs, but to the heirs of the male person from whom
she inherited it.

As to the descent of property inherited by a female from a
female, there has not been any such conclusive ruling of this
Committee. There has heen, however, a remarkable concur-
rence of opinion in India among judges, text writers, and pure
goholars, to the cffect that no distinetion can be drawn, con-
vistently with the text of the Mitakshara, between what has
been inherited from a male and what has been inherited from a
female ; a suggestion to the contrary mmade by Mr, Muyne has
not been received with favour. On this point it is sufficient bo
refer t the judgments of West, J., in Vijlarangen v. Lakshu~
man (6), Telang, I7, in Munilal Rewadat v. Bai Rewa (7) and
Best and Ayyar, Jd., in Virasangappa Shetti v. Rudrappe
Shetti (), Banerjee’s Tagore Liectures, 1878, p. 286, West and
Bithler, 3rd edit., p. 272 and Jolly’s Tagore Lectures, 1888,
P 243.

In Bengal it is well cettled law that property inherited from

a woman by a woman does not on the death of the lattcr pass as -

%l) (1866) 11 Moom’sl A, 139, {b) (1902) L R. 291 A,156:1,
2).(1867) 11 Moore’s I, A,, 487. L. R, 25 Mad,, 678,
(3) (18706) L. R 61 A, 15: L L. R, 4 {6y (1871) 8 Bom., 1. C. Rep., O.
Cale., 744 C., 244, ab p. 272.
4 (1881) L.R,81.4,99: L LR, 3 Q) (1802) L L. 1» 17 Bom,, 758,
;, 290. at p. 761,

(s> (1895) I, L. R, 19 de,, 110, a4 p, 118,
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Ler stridhan. The rule has often been cxpressed by saying that
what has once descended as stridhan does not so descend again.
The authorities have been collected and reviewed in Huri Doyal
Singh Seraanda ¥, Grish Chunder Mukerjee (1).

In Madras, where the Mitakshara is approved, but also other
treatises (especially the Smriti Chandrika, which differs much
from the text of the Mitakshara with regard to woman’s pro-
perty), the view has been accepted that what a woman has
inherited from a woman is not stridhan for the purposes of
inheritance ; Venkaturamakiishne Raw v. Bhujenge Raw (2),
Virasangappe Shetts v. Rudrappa Shetts (8).

With regard to Bombay, wherever the Mayukha is accepted
it is held that its rules govern the descent of woman’s property.
And those rules differ widely from the text of the Mitakshara,
and exclude the idea that what has passed by inheritance from

a woman to a woman goes on the death of the latter to the spe-

cial line of helrs with a prefercnce for females, who would
succeed to it if it were her stridhan proper. Vijiuwrangem v.
Lakshuman (1), Bei Narmade v. Bhagwantrai (5), Manilul
Rewadut v. Bui Rewe (6)« )

Under the Benares law their Lordships are not aware of any
direct judicial decicion on the precise question now fo be dis-
posed of. * Bub they do not feel any hesitation as to the answer
which ought to be given to it. On the one hand stands the text
of the Mitakshara, which, taken literally, seems to make all pro-
perty inherited by a woman a part of her stridian, inheritable
from her according to the rules applicable to her stridhun in
the strictest sense of the term. On the other hand, it has already
been decided that the rule scemingly laid down in the Mitak-
shara as to the descent of property taken by inleritance is not
the Benares law so far as concerns property inherited from
males. The decisions to that effect were based upon no nar-
row grounds, Their Lordships examined the primitive texts
upon which the Mitakshara purports to be based ; they considered
the fundamental principles of the Hindu liw ; they reviewed

{1 (1890) I. L. R, 17 Cale,, 911, ot (4) (1871) 8 Bom H C. ch 0 c, .
.9 244, ab p.
§ } (1895) I L. R, 19 Mad,, 107, ‘f (5) (1888) I, LPR 12 Bom, 505
(1895) I.L, R, 19 Mad, £10, ) (1892) 1, L, RA, 17 Bom., 758
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the judicial decisions bearing upon the questions before them ;
they gave such weight as could properly be given to the very
conflicting opinions of numerous pandits, and they arrived
at their conclusions without hesitation. Andibis difficult to see
how any other rule can be applied to what has been inherited
from females, Reference has already been made to the striking
concurrence of opinion in India against the admissibility of
any distinetion between the two cases.

‘What authority there is bearing directly upon the question
points in the same direction. Macnaghten in his Hindu Law,
Vol. 1., p. 35, applies the rule that what has once passed by
inheritance as stridhan does not so pass a second time, to the
Mitakshara law as well tothat of Bengal. And ashis work was
based upon an exhaustive examination of the cases which had
actually come before the Courts in Bengal and of the opinions

of pandits given with reference to those cases, it is valuable evi-

dence of the law as it was actually understood and applied at
the time to which it rclates. Moreover, the Mitakshara law
with which he was brought into contact was necessarily that of
the Northern schools. In Cholay Lall v. Chunmnoo Lall, (1) [the
Benares case subsequently affirmed by this Committee (2)]
Pontifex, J., stated the law in the same way.

"Their Lordships are therefore unable o agree with the High
Court in thinking that the property now in question was the
stridhan of Jagarnath devolving as such upon the plaintiffs’

married sister in preference to them. And this is sufficient to -

dispose of the present case.
_ Their Lordships will humbly advise His Majesty that the
decree of the High Court be set aside with costs, and that of the
Subordinate Judge affirmed.
The respondent will pay the costs of the appeal.
Appeal allowed.
Solicitors for the appellant—DMessrs, I. L. Wilson & Co.

J. V. W.

(1) (1874) 14 B. L. R., 235. (2) (1876) L. R, 6 . A,, 15: I~dn By 4
‘ Cale., 74 4.
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