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The appellant next contends that the plaint in the case is 
defective, inasmuch as it was not signed by the plaintiff him
self. This contention overlooks the provisions of the proviso to 
section 51 of the Code of Civil Procedure, under which a plaint 
may be signed by a person other than the plaintiff who may have 
been duly authorized in that behalf, if  the plaintiff is by reason 
of absence or for other good cause unable to sign the plaint. In 
the present case both the Courts below have found that by 
reason of absence the plaintiff himself was unable to sign the 
plaint. It was consequently signed with the permission of the 
Court by a person duly authorized by the plaintiff in that 
behalf.

A further plea has been raised on behalf of the appellant to 
the effect that the sale in favour of the plaintiff is a fraudulent 
transaction under section 53 of the Transfer of Property Act. 
As the Court below has found that the plaintiff is a transferee 
in good faith, and for consideration, and that is a finding of fact 
which cannot be impugned in second appeal, section 53 has no 
application.

The last contention of the appellant, that full consideration 
for the sale was not paid by the plaintiff, is disposed of by the 
finding of the lower Court that non-payment of consideration has 
not been proved, and that it has not been established that the 
consideration was inadequate.

The appeal therefore fails, and is dismissed with costs.
Appeal dismissed.
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Before Sir Jolm Stanley, KnipM, Chief Justice and Mr. Justice JBurMif. 
JHAMMAN KTJNWAR (P ia in tis i')  «. TIL OKI (D e fk to a o t)  *

Act No. X V  0 /1877  (Indian Limitation A c t), Sohedule I I ,  Article  141—  
Limitation— Suit l y  a  S indu  entitled to ^possession o f immovable ̂ ro^erty  
on the death o f a S.indu female.
One Hazari Lai died in 1856 possessed of cortain immovable property and 

leaving a son, JawaUir Lai and a widow, C h u n n i  sui’viving him . Jawahiv Lai 
died in 1861, leaving a widow, Tarsa and a daughter, Jhamman, Eunwar. After 
Jawahir Lai’s death the widows, Chunni and Tarsa, divided the property betweea 
them, and Chunni’s share, after passing through the hands of Chandiaii,

190S 
March 31.

* P irst Appeal No. 175 o f  1901 from a decree of Babu Madho Das, Sub
ordinate Judge of Bareilly, dated the 8th of July; 1901.
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t L o  d a n g h t e v  o f  E a z a r i  L i i l ,  c a x n o  i n t o  t l i o  p o s s e s s i o n  o f  N a n d  L n l  a n d  D n l i  

C h a n d ,  t h e  t w o  s o n s  o f  C l i a n d a n .  H a n d  L a i  a n d  D u l l  C h a n d  i n  1 S 7 G  s o l d  t l i o i r  

interest t o  o n o  J a i v U p  R a i ,  w l i o  i n  t t i n i  m a d o  a  g i i ' t  t U o v o o f  t o  l u a  - w i f e ,  T i l o k i .  

T a r s a  d i e d  i n  1900 a n d  i n  1901 J l i a i n m a n K i i n w a r  i i l c d  a  s u i t  f o r  t h o  r c c o v c i ' y  

o f  t l i s  i m m o v a b l e  p v o j i o r t y  o f  H a z a r i  L a i .

H e l d  t h a t  t h e  s n i t  w a s  g o v c r n o d  a s  t o  l i m i t a t i o n  h y  a i - t i c l o  1 4 i l  o f  t h e  

s e c o n d  s c h e d u l e  t o  t h e  I n d i a n  L i m i t i i t i o i i  A c t ,  1R77, a n d  w a s  n o t  b a r r e d  b y  

l i m i t a t i o n .  Rwiclm'das T'audravandas v. ra rv a tih d  (1 ), Earn K a ii y.  IZeclar 
Ifatli, ( 2 )  a n d  A m rit D kar  v .  Jiiiidcsn Ti'anad ( 3 )  f o l l o w o d ,  Miiss'mn'.nat Lack' 
l i a n  X m m a r  v .  A n a n t  S i v g h  ( i )  d i s t i n g u i s l i e d .  J l a m m a n  T r a s a c l  S i u f f l i Y ,  

J B J i a r / m i l i  F r a s a c l  ( 5 )  a n d  ! T i7 i ;a  H a m  v .  S h n m a  C l i a r a n  (G)_, r e f e r r e d  t o .

I n  the suit’ out of which this appeal arose the plaintiff 
claimed possesaoa of immovable pi’opevty which had in his life
time belonged to one Haŝ ari LaL riazai’i Lai died on the 7th 
of October 1856, leaving a \-vidoW; MuFammat Chiinni and a 
son, Jawaliir Lai, who died on tho 2Cth of June 1861, leaving 
a daughter, MiiPammat Jhamman Ivnnwar, the plaintiff in the 
suit. Jawahir Lai al«o loft a wadow, Musammat Taira, who 
died without ifjsne in Jnly, 1900. Upon the death of Jawahir 
Lai the property in dispute seems to have come into tho 
possession of the widow."., Mucammat CImnni and Musammat 
Tarea, that is to say, their namer; were recorded in tho record 
of rights as tho owners of it. Upon the death of Jawahir Lai 
in 18G1 an arrangement was entered into between Musammat 
Tarsa and Musammat Chnnni, whereby half the property was 
allowed to remain in tho posL'esidon of Musammat Chnnni, the 
other half being retained by MiiBammat Tar,«a. The, share 
which was so enjoyed by Musammat Chunni ovcntnally came 
into the hands of her grandsons Nand Lai and Biili Chand̂  
the sons of Musammat Chanclan, a daughter of Hajari Lai. 
Nand Lai and Duli Chand, in 1876, sold their interefet to one 
Jaidip Earn, and ho in turn made a gift of it to his wife, the 
deiendant, Musammat Tiloki, The plaintiff, Musammat Jham
man Kunwar, claimed tho property as reversionary heir of 
Hazari Lai and as having become entitled to it on the death 
of Musammat Tarsa. The Court of first instance (Subordi
nate Jrdge of Bareilly) dismissed the plaintiffs suit, holding

( 1 )  ( 3 8 0 9 )  I .  L .  E . ,  2 3  E o m „  7 2 5

( 2 )  ( 1 8 D 2 ) “ L L . E . ,  1 4  A l l . ,  1 5 6 .

( 3 )  ( l e o i )  1 . L .  E „  2 3  A l l . ,  M 8 .

(4) (1894) L. R .,32L  A., 25.
(5) (1897) I. L. B., 19 All., 357.
(6) (1897) I. L. E., 20 All., 42.
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that it 'wris barred by limitation. Tlie plaintiff accorclingly 1903 
appealed to tlie Higli. Court.

Paudit Siindar Lai and Babu 8ital Prasad Ghoshs for tlio 
appellant.

Br.ba Jogindro Math Glinudhri and Pandit Moti Lai NeJiT'm 
(for wiiom MiiDslii Guhd/ri Lai), for tke respondent,

St a n l e y , O.J.—-TJic question for our determination in  this 
appeal appears to ns to bo couclnded by the decision of a l^iill 
Bcnch of this Court in tlio ease of Rcmi Kali v. Kedar Nath (1).
The property in dispute formerly belonged to one Hazari Lai, 
who died oil the 7th of October, 1856, leaving a Tvddow, 
Mnsaminat Chunni, and a son, Jawahir Lai, who died on the 28th 
of June, 1S61, leaving a daiig'htor, Musammat Jhamman Kunwar, 
who is the plaintiff in the present suit.. Jawahir Lai left a 
widow, Mnsammafc Tarsa, who died without issue in the month 
of July, 1.900. It appears that on the death of Jawahir Lai the 
property in dispute, which bcloaged to Haaari Lai, oame into 
the possession of the widows, Miisammafi Ohuani and Musam- 
mat Tarsa, that is, their namoi were reoorded in the reoord-of" 
riglits as owners of it. , Upon the death of Jawahir Lai in 1861 
an arrangement v/as entered into between Musammat Tarsa and 
Musammat Chimni, whereby half of the property was allowed 
to remain in the possession of Musammat Chimni, the other 
half being retained by Musammat Tarsa. The share which 
was so enjoyed by Musammat Chimni eventually came into the 
hands of her grandsons, Nand Lai and Duli Chaud, the sons of 
Musammat Chandan, a daughter of Hazari Lai. Nand Lai 
and Dali Chand in 1S76 sold their interest to one Jaidip Ram, 
and he in turn made a gift of it to his wife, the defendant 
Mnsammat Tiloki. The plaintiff, MiBammafc Jhamman Kim" 
war, claims the property which belonged to Hazari Lai as rever
sionary heir of Hazari Lai, and as having become entitled to it 
on the death of Musammat Tarsa.

It appears to us, as we have said, that the question is 
conoluded by the decision of the Full Bench of this Court 
in the case of Mam Kali v. Kedar Nath, In that case the 
daughter of a separated Hindu, who was entitle:! to succeed

(1) (1892) I. L, E., 14 All., 156.
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.1903 to her father’s immovable property tipon his widow's death, 
instituted a suit after the widow’s death for possession of the 
property against certain persons, who, upon the death of the 
father, had obtained possession of the property, and held it 
adversely to the widow* It was held by the Full Bench 
that article 141 of the second schedule to the X/inaitation Act 
was applicablcj and that limitation ran from the date of the 
widow’s death. The article to which we have referred fixes as 
the period from which limitation runs against a Hindu or 
Muhammadan entitled to possession on the death of a Hindu or 
Muhammadan female, the death of the female. It runs as fol  ̂
lows :— Like suit by a Hindu or Muhammadan entitled to the 
possession of immovable property on the death of a Hindu or 
Muhammadan female.—When the female dies.” The decision of 
the Full Bench in this case, it was held in a subsequent case, 
was impliedly overruled by their Lordships of the Privy Council 
in the case of Lachhan Kunwav v. Anant Singh (1). This was 
so held by a Bench of this High Court in the case of Tiha Earn 
V. Bhama Chamn (2). The Court there accepted the view which 
was expressed by one of the members of this Bench in the earlier 
case of Banuman Prasad Bingh v. Bhagauti Prasad (3). In the 
case of Lachhan Kunwar v. Anant Singh, a Hindu widow took 
possession of her husband’s (Mangal Singh’s) estate during the 
lifetime of his son, or of his son’s widow, asserting a preferential 
title to the property, and retained adverse possession for over 
twelve years. A suit was brought by the son’s widow, and the 
reversionary heirs, both of Mangal Singh and of the son, to 
recover possession of the property. It was held by their Lord
ships that since the widow tools; possession claiming absolute 
title, after the lapse of the statutory period of twelve years a 
suit by the reversionary heirs of the husband was barred. This 
ruling was supposed to have impliedly overruled the earlier 
decision of the Full Bench of this Court to which we have 
referred, but this does not on close examination appear to be the 
ease. The question came before a Bench of this Court in the 
case of Amrit Lhar v. Bindesri Prasad (4), in which it was

(1) a s94) L. K , 22 I  A., 25.
(2) (1897) I. L. E., 20 All., 42.

(3) (1897) I. L. R*, 19 All,, 857.
(4) (1901) I.L. R„ 28 All.. 448.
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pointed out that the decision in the Privy Coimoil case of 
Lachhan Kunwar v. Anant Singh did not overrule the decision 
of the Full Bench of this Court, and that this is so, appears 
to us clear from a later decision of the Privy Council in 
the case of Runchordas Vandravandas v. Farvatihai (1). In 
that case it was held by their Lordships that article 141 
was the article applicable to a plaintiff who claimed the immov
able property of a Hindu on the death of his snrvi’ving 
widow, the plaintiff’s right being derived, not from or through 
the widows, but through their husband on the death of the 
surviving widow, and that a suit could be brought by such 
reversioner for possession of immovable property within twelve 
years from the date of the death of the surviving widow, 
although she may have been out of possession for more than 
twelve years. The case of Lachhan Kunwar v. Anant Singh 
was cited to their Lordships, but no reference is made to it in 
the judgment, and from the fact that no reference is made, it 
may be inferred that their Lordships did not consider that the 
decision they were then pronouncing was inconsistent with their 
decision in it. For these reasons we are of opinion that the 
article of limitation which governs the present case is article 
141, and that therefore the plaintiff is not precluded by limita
tion from maintaining her claim. The result is that the appeal 
must be allowed. As no question now remains to be disposed 
of, th.e plaintiff’s claim is allowed in full with costs in all 
Courts.

B u e k i t t ,  J .“—T o  the judgment which has just been deliv
ered by the learned Chief Justice on behalf of this Bench, I 
desire to add a few words with, reference to the cases of Mam 
Kali V. Kedar Nath (2) and Eanuman Prasad Singh v. Bhag- 
auti Prasad (3). In my judgment in the latter of those 
two cases I  expressed the opinion that it was not easy to 
reconcile the decision in Mam Kali v. Kedar Nath (2) with 
that of their Lordships of the Privy Council in Lachhan 
Kunwar v. Anant Singh (4), and that probably the decision in 
Mam Kali v. Kedar Nath might have to he reconsidered.

J hamman
Kun-wak

Tiloki.

1903

1) (1899) I. L. K., 23 Bom., 725.
[2) (1892) I. L. E„ 14 AU., 156.

(8) (1897) I .L . R., 19 All., 857.
(4) (1894) L . B . , 2 2 1 A . , 2 5 .
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1903 During the ooursc of the ai’gumcnt of this appeal I have had an 
opportunity of eonsiclcri])g my judgment in Eaimman Prasad 
Si.nfjh’s case, and liavo comc to the couoUigion that the ju d g m e n t  

of their Lordships of the Privy Council in Laelilhan Kumuar’s 
case docs not overrule the decision of the Full J3enoli of this 
Court in Aimi Kali v. Kednr Naili. A ditfcrcnt mlc of limita
tion waSj I applied in each case. The facts of Lachhan 
Kunwar’s case are Bct out iu  the jiidgm G ut of this Court in 
Amritdha'i' v. BindesH Prasad (1). Iu one not material 
matter there is a slight inaccuracy. In Lachhan Ku'rmar^s case 
the claimants (uppellantrf) other than Lachhan Kunwar  ̂claimed 
both  as revorsioiiary hcirfc of Palilad Singli and as reversionary 
heirs of his father, Mangal Singli  ̂ and contended that the su c 
cession opened to them on tlie death of the father’s ^Yidow, Jit 
Kanwar̂ , wlio, according to them, had hold the limited estate of 
a Hindu widow. It was held tliat Jit Kunwar being a person 
who by law had not a scrap of title to the po,SBession of the pro
perty had by 25 years’ adverse possession acquired an absolute 
title barring all vevcrsioners. When, therefore, persons c la im 
ing to be her husband’s reversioner sued after her death to eject 
her transferees, it was Iield tluit this suit was barred because she 
had held adversely to the true heirs, and had not merely hold 
the limited estate of a Hindu widow. As those persons claimed 
as reversionary heirs of her husband, Mangal Singh, alleging 
that their right to succeed had accrucd on the death of his 
widow, primd facie the rule of limitation applicable to their ease 
was article Ko. 1-11 of the .second schedule of the Limitation 
Act of 1877. But on the finding as to Jit Kimwar^s u su rp a tio n  

and adverse possession the article which became applicable ŵ as 
article Î o. 144, as no right of succession opened out to those 
pei'sons on her death. To the case of Palilad^s widow, Lachhan 
Kunwar and to the claims made by the other p la in t i f f s  as 
reversioners to Pahlad, article 141 was not applicable, Pahlad 
Singh’s widow being alive. In the Full Bench case of th is  Coiirt 
Jld'in Kcdi V. Kedar Nath (2) the facts were that on the death of 
a separated Hindu a nephew who had no t i t le  u su rp ed  possession 
of his uncle’s property to the exclusion of th e  w idoW ; th e  tru e .

(1) ( ly o i)  I. L. E., 23 All., 448. (2) (1892) 1. L. B., K  AIL, 156.
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licii’. He and Ms son successively reBiainod in adverse posses
sion during the widow’s lifetime, a period of more tliun twelve 
years. * On suit by tlie dangliterj on her mother’s death, it was 
held that the rule of liniifcation applioablo was article 141, which 
was said to be naturally applicable to it. The facto of the two 
cases are so similar that when writing my judgment in Ilanu- 
man Tmsacl Singh v. Bhagauti Prasad (1); I  lost sight of the 
fact that while in Laohhau Kan war’s case article 144 of the 
Limitation Act was applied, in the Full Bcnch case of this Court 
article 141 was held to be a[)plioabl©. This mistake caused me 
to consider these two cases to be iuconsistent one with the other. 
In view of the latest ruling of their Lordships of the Privy Coun
cil in RunoJi.ordccs Vandrajvandas v. ParvcUihai (2), it is unne
cessary foi‘ me to express any further opinion on this matter.

A.2:)2Jeal decreed.

Before Mr. Justioo B lair and Mr. Justice JBanerji.
SAE.AN AXD OTHERS (JuDG-stBS-T-BEJJToKs) V.  BHAG!'WAX'( D e o e e e - h o m e i i ) .*  

Civil Frooocliire Coda, sociiom 5S3 and 244.'—HxgcuUoh o f dccree— AfjpUcation 
to recoxier- mriiey realized in exocution o f  a docrao S'uljsBrj[UGntlii sot aside.
In esecxxtion of a docree obtained ox parie  tlie deci-ee-lioldors roalizcd from  

ilicir judgmeut-dG'bfcor some Rs. 1,300, Tlie judgment-dobtor ajiplied iimJcr 
section 108 o£ tlie Code of Civil Procedure to liave tliu decree set aside. His 
application was at first dismissed, but on appeal tlie ex parto docree waa 
sot aside. The suit was re-hoard, and was ultiniatoly dismissed. Tliertiupon 
tlio successful defendant applied to tlio Court which, had executed the decree 
against him for restitution of the money re' l̂isst'd in execution of that decree.

Jlelil that the defendant’s pro per remedy was that which ho had sought, 
namely, by application in execution and not by sej^arate su it. Dhan Kmiivar 
V. M ahtab Singh (3) followed.

In this case Gajraj Kalwar and others obtained a decree 
again,‘•:t one Bhagwan Kalwar ex parte. The decree-holders put 
that decree into execution and reali îed a sum of Rs. 1,300 from 
Bhagwan. The judgment-debtor applied under section 108 of 
the Code of Civil Procedure to have the ex parte decree set 
aside. The iirst Court rejected the application  ̂ but in appeal 
it was granted. The ex parte decree was aocordingly set aside

isecond Appeal No. 1085 of lff02, from an order of W. Tiidball, Dis
trict Judge of Goxakh-pur, dated the 5th of September 1902, confirming an 
order of Manlvi Muhatnmad Shafi. Khan^ Subordinate Judge of Glorakhpur, 
dated the 14th of July 1902.

(1) (1897) I. L. R,, 19 All., 357. (2) (1899) I. L. E., 23 Bom., 725.
(3) (1899) I. L. R., 22 All., 79,
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