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same level as those of the plaintiff. 8o here, we do not think that
it makes any difference in the application of the principle that
when the appellants acquired the shares in dispute on September
18th, 1898, he was not then a co-sharer. He had acquired that
statos before the date of the institution of either of these two
suits. He was on that date a co-sharer in the village, and as
such entitled to all the rights (including that of pre-emption) ap-
pertaining o that status. If the shares in dispute here had been
sold not to appellant but to some third party, a stranger to the
village proprietary body, the appellant in right of his purchases
of May 4th, 1899, would have been entitled to pre-empt them.
Tor the above reasons we hold that where the plaintiffs respon-
dents and the appellants are on the same level in respect of auny
of the lands comprised in the disputed property, the plaintiffs
are notb entitled to pre-emption in respect of these lands.

[The remainder of tho judgment dealing merely with questions of fact ia
not reported.—Ep.]

Before Mr. Justice Blair and Mr. Justico Banerjs.
MANOHAR DAS (DrrerDANT) v. RAM AUTAR PANDE (PLAINTIFF).*
Civil Procedure Cods, section 492—det No. IX of 1872 (Indian Contract -Act),

seetion 23—Temporary tnjunction — Civil Proceduro Cods, sections 276,

295—dpplication for raloable share in procecds of salo not equivalent

to an attachinent.

Held that an alienation made pending a temporary injunction under eec-
tion 492 of the Code of Civil Procedure, is not void either under section 23 of
the Indian Contract Act, 1873, 0r any other law. Delks and London Bank, Ld.,
v. Ram Narain (1) followed.

Held algo that an application under section 295 of the Code of Civil Pro-
cedure for a rateable share in the proceeds of tho sale of property attached.
by a creditor other than the applicant, is not equivalent to an attachment,

and will be no bar to the judgment-debtor privately selling the property .

attached for the benefit of the attaching creditor. Ganga Din v. Khushalt
(2) and Durga Churn Rai Chowdhry v. Monmohini Dasgi (8) followed. Sorabji
Bdulji Warden v. Golind Ramgi (4) dissented from.

TuE facts of this case are as follows :—One Manohar Das,

on the 12th of June 189S, obtained a simple money decree

# Second A.ppenl No.'264 of 1901, £rom a decres of Nawab Muhammad Ishaq
Khan, District Judge of Mirzapur,dated the 18th of December, 1900, confiyming
a decree of Babu Jotendro Mohan Bose, Mungif of Mirzapur, dated the 19¢h of .
July, 1900. :

(1) (1887) I L. R., 9 AlL, 497, '6) (1838; 1 L. R, 15 Cale, 771
(2) (1685) I.L.R. 7 All, 702. (4) (1891) L. L, B, 16 Bom,, 91,
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against Mahadeo Singh. During the pendency of the suit in
which that decree was passed, Manohar Das obtained from the
Court an ad interim injunction under clanse (3) of scction 492
of the Code of Civil Procedure forbidding Maliadco Singh
to alienate his property. This injunction was issued on the
20th of May 1893. It appears that one Anant Gir had also
obtained a money decree against Mohadeo Bingl, and in exe-
cution thereof had caused certain preperty, inclading the pro-
perty now in dispute, to be attached. Manochar Das took out
execution of Lis decree and prayed that under section 295
of the Code of Civil Procedure he might be given a rateable
share of the assets which might be vealized in exccution of
Anant Gir’s decree, 'Whilst the attachment obtained by Anant
Gir was subsisting, the judgment-debtor sold the property in
suit to one Ram Autar Pande on the 20th of Juuc, 1899, The
purchaser paid to Anant Gir the amount of the decree, and
Anant Gir having certified the payment to the Court, satisfac-
tion of the decree was duly recorded and the execution case
was struck off the files Thercupon Manolar Das caused the
property purchased by Ram Autar Pande to Lo attached in
execution of his own decree. Ram Autar preferred a claim
under section 278 of the Code of Civil Procedure, but it was
dismissed. He accordingly filed a suit under section 283 of
the Code. The Court of first instance (Munsif of Mirza-
pur) gave the plaintiff a decree declaring the property in suib
not liable to attachment and sale in execntion of the defendant’s
decree, and the lower appellate Court (District Judge of Mirza-
pur) dismissed the defendant’s appeal therefrom. The defend-~
ant appealed to the High Court. .

Munshi Rotan Chand, for the appellant.

Pandit Sundar Lal and Pandit Baldeo Ram Dave, for the
respondent, ,

Brair and Bawersi, JT.—This appeal arises out of a suit
brought by the plaintiff xespondent under the following eircum-
stances. The appellant Manohar Das obtained a simple money
decree against one Mahadco Singh, on the 12th of June, 1898,
During the pendency of the suit in which that decree was
passed, Manohar Das obtained from the Court an ad tnterim
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injunetion under clanse () of section 492 of the Code of Civil 1903
Procedure, forbidding Mahadeo Singh to alicnate his property. 3 voman
This injunetion was issued on the 20th of DMay, 1898. It Das
appeas that one Anant Gir had also obtained a money decree gy ﬂ'wm
against Mahadeo Singh, and in execution thereof had caused ~ FANDE -
eertain property, including the property now in dispute, to be

. attached. Manohar Dag took out execution of his decree, and

prayed that he should be given, under section 295 of the Code

of Civil Procedure, a rateable share of the assets which might

be realized in execution of Anant Gir’s decree. Whilst the
attachment obtained by Anant Gir was subsisting, Mahadeo

Singh sold the property in suit to the plaintiff on the 20th of

June, 1899. The plaintiff paid to AnantGir the amount of the

decree, and Anant Gir having certified the payment to the

Court, satisfaction of the decree was duly recorded and the

execution case was struck off the file. Thereupon Manohar Das

caused the property purchased by the plaintiff to be attached

in execution of his own decree, The plaintiff preferred a

claim under seetion 278 of the Code of Civil Procedure, but it

was dismissed. He has consequently brought the present suit

under section 283 of the Code of Civil Procedure. He has

obbained a deoree from both the lower Courts,

The first contention raised on behalf of the appellant
Manohar Das is, that the sale in favour of the plaintiff is void,
inasmuch ag it was effected after the issue of the ad inferim
injunction to which we have referred above. This question is
coneluded by the ruling of this Court in The Delhi and London
Bonk Limited v. Rem Nurain (1). In that case a plea similax
to the one before us, was raised, and on precisely the same
grounds. Reference was also made to the provisions of section
93 of the Contract Act, This Court held that the effect of a
temporary injunction granted under section 492(b) was not to
make a subsequent alienation of the property illegal and void
within the meaning of section 23 of the Contract Act. Weagree
with this ruling and with the reasons on which it is.ha'sed.

This disposes of the first contention urged on behalf of the
appellant, | |

© (1) (1887) 1. L. R, 9 All, 497,
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Tt is next urged that the sale in favour of the plaintiff was
void as against the appellant by reason of the provisions of sec-
tion 276 of the Code of Civil Procedure. This point also is
concluded by authority. We may refer to the case of Gangw
Din v. Khushali (1), which was followed by the Caleutta High
Court in the case of Durge Churn Rai Chowdhry v. Monwmohini
Dast (2). The learned vakil for the appellant has relied upon
the ruling of the Bombay High Couwrt in Soralji Lduiji Warden
. Gobind Ramji (3) in which a contrary view was held, but we
prefer to follow the ruling of this Court, which, in our opinion,
correctly lays down the law on the subject. The words “shall
be void as against all claims enforceable under the attachment ?
in seetion 276 of the Code of Civil Procedure cannot, in our
judgment, include the claim of a person who Las not caused the
property of the judgment-debtor to be attached, but has simply
asked for a rateable share of the assets which might be realized
by the sale of the property of the judgment-debtor. Those
words have been, in our judgment, rightly interpreted to mean
the claim of the person who has obtained an attachment. They
were evidently added to the section in order to remove the
ambiguity which existed in the corresponding section of Aat
No. VIII of 1859. The claim of a person who applies for a
rateable distribution of the assets is, in our opinion, not a claim
which is enforceable under the attachment placed upon the pro~
perty af the instance of another judgment-creditor. It iz mani-
fest that if the claim of the attaching creditor be discharged, and
his decree be recorded as satisfied, the attachment obtained by
him must necessarily come to an end. In that case there would
be no sale in pursuance of the attachment, and no assets would
be realized which might be rateably distributed. Therefore
the claim of a person who has applied for a rateable share in
asgets which might or might not be realized cannot be regard-
ed a8 a claim enforceable under the attachment. Tn this view,
as Anant Gir’s decree was satisfied by the plaintiff, the sale

in favour of the plaintiff was not void as against the presenh .
appellant,

(1) (1885) LB, B, 7 ALL, %02, L@ s L1, ¥, 16 Cole., 17
’(8) (1801) I L, (16 B?)m, 16 Cale, 14



VOL. XXV.] ALLAHABAD SERIES. 435

The appellant next contends that the plaint in the case is 1908
defective, inasmuch as it was not signed by the plaintiff him- T
’ . . ;! ANOHAR
self. This contention overlooks the provisions of the proviso to Das

section 51 of the Code of Civil Procedure, under which a plaint Ry Avraz
may be signed by a person other than the plaintiff who may haye  FANDE.
been duly authorized in that behalf, if the plaintiff is by reason

of absence or for other good cause unable to sign the plaint. In

the present case both the Courts below have found that by

reason of absence the plaintiff himself was unable to sign the

plaint. It was consequently signed with the permission of the

Court by a person duly authorized by the plaintiff in that

behalf.

A further plea has been raised on behalf of the appellant to
the effect that the sale in favour of the plaintiff is a fraudulent
transaction under section 53 of the Transfer of Property Act.
As the Court below has found that the plaintiff is a transferce
in good faith, and for consideration, and that is a finding of fact
which cannot be impugned in second appeal, section 53 has no
application.

The last contention of the appellant, that full consideration
for the sale was not paid by the plaintiff, is disposed of by the
finding of the lower Court that non-payment of consideration has
not been proved, and that it has not been established that the
consideration was inadequate,

The appeal therefore fails, and is dismissed with costs.

Appeal dismissed.
Bafore Sir Jokn Stanley, Enight, Clief Justice and Mr. Justice Burkitt. 1908
JHAMMAN KUNWAR (Prarxrrer) v. TILOKI (Derspaxt)s  Maroh 8l

Act No. XV of 1877 (Indian Limitation Aot), Schedule IT, Article 141~
Limitation—=Suit by a Hindu entitled to possession of immovable property
on the death of ¢ Hindu female.

One Hazari Lal died in 1856 possessed of cortain immovable property and
lea.vihg a gon, Jawahir Lal and a widow, Chunni surviving him, Jawshir Lal
died in 1861, leaving & widow, Tarse and & daughter, Thamman Kunwar, .After
Jawahir Lal's death the widows, Chunniand Tarsa, divided the property betweern
them, and Chunni’s share, after passing through the hands of Chandan,

* First Appeal No. 175 of 1901 from a decree of Babu Madho Das, Sub-
ordinate Judge of Bareilly, dated the 8th of July; 1901.
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