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Befot'e Sir John Sfmiley, KtiigM, Chief Justice, M r. Justivo M air and 
Ml'. Jusiioe 3 u rh iii ,

WAHID-TJN-NISSA and ots:isb3 (Dupendait'xs) ». aOBAEDHAN DAS ’ 
(P iA IN T IJ F ) AlTD KAIM ALI KHAN a n d  o t h e h s  ( O b f e n d a n t s ) . *  

Mortgage— Brior and suisequeiit iucnmiraiiaet's— StiH hy ^rior incimh'ancer 
not mahing snlsoq^iieni iimmh'anoer a 'pai'ty—Suit fo r  reienn)tioK and sale 
Ig ^piiism mortgagee—flights o f imrclmsor at miction sale under the docrea 
in the first suit and o f  the assignee o f the original mortgageo.
One K, holding a first mortgage on certain pvoportyj broiiglit a su it for 

sale on his mortgage and obtained a decrec. B, a creditor of K, attached the 
decree, and having put np the mortgaged property for aalo, purchased it  him­
self. After this Gr, a puisne mortgageo of the same property who had not been 
made a party to K’s suit, brought a suit to redeem K’s mortgage and sell 
the property. K. transferred his r igh ts as mortgageo to P, who was there­
upon made a defendant. G obtained a decree for redemption and sale.

S e ld  th a tP  was entitled to the whole amount which G- had to pay for 
redemption of the prior mortgage witli the exception of the amount of the 
purchase money paid by B at the auction sale, which amount, aud that only, 
would be due to B or liis reprogentatives. Lijj Narain Singh v. Mira Singh 
(1) approved.

T h e  facts of tliis case are as follows. On the I9tli of April, 
1878, Miisammats Habibau and Biiia made asiEiple mortgage of 
544 biglias 2 biswas ia ftivoiir of Kaim Ali Khan, Mazhar Ali 
Kh.an and ITazar Ali Khan for Rb. 1,500. On the 29th of Jan­
uary, 1886̂  MuBammat Habiban alone mortgaged a one-fourth 
share of the same property to one Gobind Ram. Tlio first mort­
gagees brought a suit upon their mortgage against one of their 
mortgagors and the heirs of the other, and obtained a decree 
for sale on the 1st of August, 1889. To that suit the puisne mort­
gagees were not made parties. One Biinsidhar held a simple 
money decree against Kaim Ali KLan and others the first 
mortgagees, and in execution thereof caused their decree on 
the mortgage of the 19th of April, 1878, to be attached. As 
attaching creditor he took out execution of the decree, caused 
the mortgaged property to be sold by auction on the 24th of 
March  ̂ 1894, and purchased it himself for Rs. 1,050. On the 
24th of Jfovember, 1884, Bansidhar sold the said property to

(1) (1897) I. h, K., 19 All. 627.
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and Jan Muhammad for Es. 4,400, and tlie 
vendees on the same data made a r.sufriictuaiy mortgage of it to 
Dungar Siugli and otliors for Rs. 6,000; and tlio usufriicfcuary 
mortgagees were put into possession.

Gobind Earn, tho second mortgagee, bronglat a suit for sale oa 
his mortgage and obtained a decree on the 23rd of Fetriiary. 
1SQ2. When in execution of that deoree he coaghfc to bring the 
mortgaged property to sale ho was hot permitted to do so by 
reasoil of the prior sale of the 24th of Maioh, 1894. He there­
upon, on the 4th of Noyembcr, 1894, assigned his decree to one 
Gobardhan Das.

On the 7th of December, 1894, Gobardhan Das instituted a 
suit for redemption of the mortgage of 1878. The ground of hia 
claim was that as Gobind Ram had not boon made a party to 
the suit brought by the first mortgagees, the decree obtained 
in that suit and the auction sale held in execution of that 
decree were not binding upon him ; that as subsequent mort- 
gagco of the property he had still a right to redeem the first 
moitgage, and that consequently the plaintiff by virtue of his 
assignment from Gobind Earn was entitled to redeem. The 
plaintiff prayed for a decree for redemption of the mortgage of 
1878, Tipon payment of Es. 1,050, tlie amount of sale considera­
tion paid for the mortgaged property, or such other sum as the 
Court might declare to be payable, and for possession of the 
property comprised in the first mortgage.

After the institution of this suit, namely on the l7th of 
December, 1894, the first mortgagees conveyed to one Prasadi 
Lai all their rights under the mortgage of 1878 and the decree 
obtained on that mortgage, and Prajadi Lai was accordingly 
added as a defendent to the suit.

Wahid-un-nissa and Jan Muhammad denied the right of 
tho plaintiff to redeem the first mortgage, and asserted that as 
Gobind Ram was the mortgagee of only one fourth of the pro­
perty, the claim to redeem the remaining three fourths was 
not maintainable, and that redemption could take plaGê  if  at* 
all, only upon payment of the whole amount due iindei* the 
mortgage of 1878, which they alleged to be 9,182-0-6  ̂ and 
not upon payment of the mlo pricG*
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1903 The defence of Dun gar Singh and others mortgagees from 
these defendants was very similar, only that they alleged a 
larger sum to be duo upon the first mortgage.

Prasadi Lai urged that the plaintiff was not entitled to 
redeem cscept upon payment of the whole amount due upon the 
mortgage  ̂ and claimed to be entitled to the whole of that 
amount with the exception of Rs. 1,050, the amount of consi­
deration paid by Bansidhar.

The Court of first instance (Subordinate Judge of Aligarh) 
was of opinion that as Gobind Kam was a mortgagee of a one 
fourth sh?re of the property, the plaintiff was entitled to redeem 
that share only on payment of a fourth part of the mortgage 
money, which the parties admitted amounted to Es. 10,000 on 
the date of the decree of that Court. The claim for possession 
was dismissed, and a decree was made for sale upon payment 
of Rs. 2,500 to which it declared Prasadi not to be entitled.

From this decree the plaintiff appealed, and Prasadi Lai 
filed objections under section 661 of the Code of Civil Procedure.

The lower appellate Court (District Judge of Aligarh) held 
that the plaintiff was entitled to redeem the whole of the pro­
perty in suit upon payment of Us. 10,000 admitted to be due 
upon the first mortgage on the 30th of September, 1896, and 
further interest on the said amount up to the date of the decree 
of the appellate Court. The learned Judge next proceeded to 
consider the respective rights ofthe rival defendants to the said 
amount, and came to the conclusion that Wahid-un-nissa and Jan 
Muhammad were entitled to the Es. 1,060 paid by Bansidhar and 
interest on that amount, and that Prasadi Lai as representing 
the first mortgagees was entitled to the balance. He also held 
that the plaintiff should be granted a decree for sale.

Against this decree the defendants Wahid-un-nissa and Jan 
Muhammad appealed to the High Court. The appeal came, 
before a Division Bench (1), the members of which differed in. 
opinion as to the proper application of the Es. 10,000, Banerji, J, 
holding that Prasadi Lai was entitled to the whole amount paid 
for redemption of the prior mortgage, except the amount of the 
purchase money paid by Bansridhar at the auction sale and interest,

( 1 )  I .  L ,  E „  2 2  A l l , ,  4 5 3 .
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thereon, which, amount alone was payable to Bansidhar or his 
representatives j while Aikman, J, was of opinion that the auc­
tion piirohaser, or his representative, was entitled to the whole 
amount. Under section 575 ofiihe Code of Civil Procedure the 
decree of the Court below was affirmed, and from this decree 
the defendants preferred an appeal under section 10 of the 
Letters Patent,

Messrs. Kammat Husain and Abdul Raoof, for the appellants.
Pandit Sundar Lai, Pandit Moti Lai Nehru and Munshi 

Ratan Chand, for the defendants.
S t a n l e y , C. J.—The facts of this case are fully stated in the 

judgments of this Court, which are reported in the Indian Law 
Reports, 22 Allahabad, at page 453. It may be convenient, 
however, for me to state a few of them. Mnsammats Habiban 
and Bin a, being the owners of certain property made a simple 
mortgage of it in favour of Kaim Ali Khan, Mazhar All Khan 
and Nazar Ali Khan on the 19th of April, 1878, to secure a sum 
of Es. 1,500, and on the 29th of January, 1886  ̂ Musammat 
Habiban alone mortgaged a fourth share in the same property 
to one Gobind Earn, and subsequently made two other mortgages, 
The first mortgagees brought a suit on their mortgage against 
one of the mortgagors and the heirs of the other, and obtained a 
decree for sale on the 1st of August, 1889. The puisne mortga­
gees were not impleaded in that suit. Bansidhar, one of the 
defendants in the suit out of which this appeal has arisen, held a 
si^iple money decree against Kaim Ali and the other first mort­
gagees, and in execution of that decree he caused the decree of 
the first mortgagees to be attached, and as attaching creditor he 
took out execution of the decree, and caused the mortgaged pro-, 
perty to be sold by auction on the 24th of March, 1894, and pur­
chased it himself for Rs. 1,060. On the 24th of November, 1894, 
he sold the property to the defendants, W ahid-un-nissa and Jan 
Muhammad, for Es. 4,400, and these purchasers on the same date 

'made a usufructuary mortgage of it in favour of Dungar Singh 
and others, the fourth party defendants, to secure Rs. 6,000. 
Gobind Ram, the second mortgagee  ̂who, as I have said, had not 
been impleaded in the suit of the first mortgagees, brought a suit 
for sale on liis moytgage  ̂ and obtained a decree on the g3rd of
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February, 1892. In coiiseqiiencc of the prior sale of the 24th of 
March, 1894, he was unable to bring to Rale the mortgaged prô  
perty, Jiiicl conscc|uently he assigned his decree to the present 

Gobamha  ̂ plaintiff, Gobardhan Das, on the 4th of November, 1894, and as 
^  assignee of this dccree Gobardhan Das brought the present suit

8tanietj, G. J. on the 7th of December, 1894. On the I7th of December, 1894, 
Prasadi Lai (the fifth party defendant) purchased the interest of 
the first mortgagees in the mortgaged property and in the decree 
•which the first mortgagees had obtained, and was added as a 
defendant to the suit. The claim of the plaintiff is based on the 
fact that Gobind Earn was not made a party bd the suit brought 
by the first mortgagees, and that consequently the decree obtained 
in that suit and the auction sale held in execution of it were not 
binding on Gobind Ram, and therefore, as subsequent mortga­
gee, Gobind Ram had the right to redeem the first mortgage, and 
the plaintiff as assignee of the interest of Gobind Ram was 
likewise entitled to redeem. It is unnecessary to state in detail 
the various proceedings in the lower Courts; sufliGe it to say 
that it was ultimately held on appeal from the Court of fi,rst 
insfcaDOo that the plaintiff was entitled to redeem the whole 
property iipon payment of Rs. 10,000, the sum admitted to be 
due on the first mortgage on the 30th September, 1896, and 
further interest from that date ux̂  to the date of the decree of 
the appellate Court, It was held by the lower appellate Court 
that Wahid-un-nissa and Jan Muhammad, the transferees of 
the interest of Bansidhar, the auction purchaser, were entitled, 
out of the moneys so paid, to Rs. 1,050, being the sum paid by 
Bansidhar for the purchase of the property and interest on that 
amount, and that Prasadi Lai, as representing the first mortga­
gees, was entitled to the balance. The Court also held that the 
plaintiff was entitled to a decree for sale, and made a decree 
accordiDgly.

Prom this decree an appeal was preferred to this High 
Court, and was heard before my brothers Banerji and Aikman, 
who differed in opinion as to the proper application of , the 
Rs. 10,000, Banerji, J., holding that Pi-asadi Lai was entitled 
to the whole amount paid for redemption of the prior mort­
gage, save and except Rs. 1̂ 050, the amount of the purchasf
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mojiey paid by BaDsiclhar at the auctioii-sa,le, and inter- 1903 
est on that sum, and that this latter amount, with interest  ̂
alone was payable to Bansidhar or his representatives; while 
Aikman, J., was of opinion that the auction piirohaser or his
representatives were entitled to the whole amount. Under the ___
provisions of section 575 of the Code of Civil Procedure the Stanley, c.j. 
decree of the Court below was affirmed.

From this decree the present appeal has been preferred 
under section 10 of the Letters Patent, The appeal has been 
exhaustively and ably argued by the learned counsel and 
advocate for the parfcie.s interested in the only qnestion submit­
ted for our determination. This is the question: to whom 
the Slim of Es. 10,000 payable for redemption of the prior 
mortgage is to be paid ?

Mr. Karamat Husain on behalf of the appellants con­
tended that Bansidhar, the auction purchaser, having purchased 
at the auction-sale the interest in the property of as well tho 
first mortgagees as the mortgagor, no interest in tho property 
was left for the benefit of the first mortgagees, that tho auction 
purchaser having acquired tho equity of redemption of tho 
mortgagor as also the interest of the first mortgagees, he, and he 
alone, became entitled to tho redemption money, and the first 
mortgagees or their assignees have no right to share in it.

Pandit Bundar Lai on behalf of the respondents contended 
that the auction purchaser was under the circumstances only 
entitled to hold up the first mortgage, to satisfy which the 
sale took place, as u shield ; that the measure of the shield was 
the amount due on the first mortgage; but that in no event 
could the amount I'ecoverable by him or his assignee esceod 
the snm which he had actually paid for the property.

It is not disputed that in every suit brought for sale by a 
prior mortgagee a puisne mortgagee of whose interest; the plain­
tiff has notice should, under section 85 of the Transfer of 
Property Act, be joined as a party in order that he may have , 
an opportunity of es'ercising his right of redemption, and th^t 
where a prior mortgagee has obtained a decree for sale without 
making the subsequent mortgagee a party to his suit, the right 
of redemption of the lafifeer does not feeconie extinct^ that he is



1903 entitled to exercise it even after a sale has taken place in exe-
Wahid-TO' ciition of a decree obtained by the first mortgagee. He is

NissA entitled, according to the rulings of this Courts to be placed in 
aoBiEBHiK the same position as he wotild have ccoiipied if  he had been 

made a party to the suit. It is also conceded that, as was held 
Sfmley,C.J'. in the case of Dip Namin Bingh v. Him Singh, (1) he could 

redeem the prior mortgagee only upon payment of the whole 
amount due upon the mortgage. The puisne mortgagee in fact 
cannot be prejudiced by a vsale which has taken place behind 
his back and in contravention of the express provisions of 
section 85 of the Act to Avhich I have referred. Let us see 
what the position of the auction purchaser was. He knew  ̂or 
must be taken to have known at the time of the sale, that 
there was a puisne incumbrance affecting the property, and 
that the puisne incumbrancer had not been impleaded in the 
suit brought by the first mortgagees. It is admitted that he 
mnst be taken to have had such notice. In purchasing there­
fore at the auction-sale he was aware, or must be taken to have 
been awarê  that it  was open to the puisne incumbrancer to 
institute a suit for redemption of the first mortgage, and for 
sale of the mortgaged property. His position was therefore 
not that of an innocent purchaser, and he cannot claim the 
favourable consideration which an innocent purchaser might 
be entitled to, or any exceptional treatment whatsoever. He 
purchased the property with the knowledge that it might be 
redeemed by the puisne mortgagee, but possibly in the expecta­
tion that it would not be redeemed. He purchased it, no 
dowbt, witli the knowledge that if it were redeemed he would 
at least recover back the amount of his purchase money, and 
would therefore meet wi+h no serious loss. The value of the 
property was, in the eyes of the purchasers, no doubt depreciated 
by the fact that there was every likelihood of the institution, 
of a suit for redemption. Bansidhar purchased in faot a 
law-suit, and it may bê  as things kave turned out, a costly 
law-suit. But he must abide by the consequences following on 
the purchase of a bad title. Can it be said that a purchaser pur-' 
cliasing property under such circumstances for a sum of Rs. 1,050 

(1) (189^) I. L, 19 All., 527.
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can rightly claim the entire moneys, namely Rs. 10,000, -which 1903 

the puisne mortgagee was liable to pay for redemption, and 
which, I am entitled to assume, he would have paid to the 
first mortgagee? if he had had an opportunity of redeeming the 
property before the auotion-sale took place, as he was entitled to 
do ? The assignees, of Bansidhar can stand in no higher position Stanley, C ,j.  
than that which he occupied. Let \is next see what the position 
and right of the puisne inciimbrancei’ were. He had a right to 
pay off the amount due under the first mortgage, and upon such 
payment become the holdei’ of the first charge on the property 
with power to reali;;e that chargc, as also the amount of his puisne 
incumbrance, by a sale of the mortgaged" property, unless the 
auctioji-purchaser as owner of the equity of redemption chose 
to redeem him. Section 74 of the Transfer of Property Act in 
express terms gives him this right. The tender under that sec­
tion must be made to the prior mortgagee. This was undoubt­
edly the right of the puisne mortgagee. I may here also observe 
that a puisne incumbrancer in redeeming a prior mortgage has 
an interest in seeing that the redemption money reaches the 
hands of the prior mortgagee, inasmuch as the payment to the 
prior mortgagee relieves his debtor, the mortgagor, from the 
incubus of the prior mortgagee's debt. It is in the interest 
of a creditor that his debtor should be a solvent person. If, 
as is contended for here on the part of the appellants, the entire 
redemption money is to go into the pockets of the auction pur­
chaser or his assignees, the debt of the first mortgagees, so far as 
it has not been satisfied by the proceeds of the auction-sale, w ill 
remain a subsisting debt, in respect of which the firgt mortgagees 
will be entitled to apply for and obtain an order against the 
mortgagor under section 90 of the Transfer of Property Act.
Therefore, notwithstanding the fact that the puisne incumbraii- 
oer has paid money sufficient to satisfy the prior mortgagee’s debt̂  
that debt so intended to be satisfied would, according to the 
appellants’ contention, remain to a large extent unsatisfied and 
subsisting. Again, if the appellants  ̂ contention be correct, the 
puisne mortgagee, if upon the sale of his security the proceeds 
of sale should prove insufficient to satisfy the money due to him 
oil foot of his mortgage, as also the sum paid for the redemption



1003 tliG prior mortgagGj would have tlie right to apply for a docree
"t;;---------  iiudor FGotioii 00 of the Transfer of Proporty Act against theWahid-xtk- i. o

NissA mortgagor in respect of such deficicncy. The mortgagor would 
qobaedhaw tbiis be liable to have two deoreeis passed against him under that 

section for recovery of the same debt̂  one at the instanoo of the 
StmiUyyĜ J, first mortgageeand the other at the insfcaiice of the puisne in- 

Giimbraiicer. From no point of vio\v can this result bo regarded 
otherwise than as inequitable. In his judgment my brother 
Aikman observe’s:— Tho only dofcot in the purchaser’s title 
to the property is that tho property is Ftill liable for the 
amount of the mortgage  ̂ owing to the socjnd mortgagee not 
having been matle a party to tho suit on the first mortgage/’ 
This language does not appear to mo to be strictly accurate. The 
defcotj I would say, was that ho purohafî ed a defeasible title, that 
is a title capable of being- defeated by tho redemption of the 
first mortgage bj the puis'no mortgagee. The property in tho 
hands of the purchaser was not merely liable for the amount of 
the sccond mortgage, ])ut it was liable, on redemption of the 
first mortgage by the second mortgagee, to be sold for tho realiz­
ation of the debt duo to tho second mortgagee, including the 
sum so paid for redemption, The right then of the puisne 
mortgagee being, in the first instance, to rodeem tho first mort­
gage by payment of the mortgage debt, the question is to whom is 
such paymaut to bo made ? Clearly the mortgago-debt must be 
discharged Ijy him, Mid presumably it ought to be paid to the 
first mortgagee?, or their assignco.:!, Tho right which a puisne 
incumbrancer enjoys, as prescribed by section 74 of the Transfer 
of Property Act,is ‘̂’to tender to the next prior mortgagee” the 
amount duo to him and acquire in respect of tho mortgaged pro­
perty all the rights and powers of such prior mortgagee. It has 
not been̂  and could not be, contended in this ca‘?G that the 
auction purchaser is tho assignee of tho entire mortgage-debt. 
He is merely the purcliaser of the mortgaged property. The 
remedies of the first mortgagees for recovery of their debt were 
not exhausted when tho auction-sale was completed. They had 
still a right to procecd against thoir mortgagors under section'90 

, of the Transi'fer of Propcrfcy Act to rooovor the balance remaining 
due to them. The auction purchaser therefore could clearly not
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give a good discharge for the entire mortgage-debt. Such a dis- 1903 

charge could only be given by the first mortgagees in conjimc- 
tioii -with the auction purchaser. All the rights of the firt̂ t 
mortgagees certainly did not pass on the auction-sale to the GrOBAHuHAN 
purchaser. Again  ̂my brother Aikman «ays ;—“ supposing 
the said mortgagee pays in the amount due under the first mort- StmUp C.J, 

gage, from what source will this amount ultimately come ? It 
is clear that it will come out of the property  ̂ for unless the pro­
perty is of suificient value to satisfy both the first and secDnd 
mortgage:;̂  the secand mortgagee will not, in order to recover a 
comparatively small sum, as in this case, risk the loss of a 
very large amount.” I am unable clearly to understand this 
observation. It doej not seem to me necessarily to follow if  
the sec5ond mortgagee pay in the amount due under the first 
mortgage, that this amount will ultimately come out of the 
property. It is impossible to say what amount will be realized 
on a sale. If, however, the proceeds of the sale of the pro­
perty should prove insufficient to satisfy the amount paid by the 
second mortgagee, the second mortgagee will have a remedy over 
against the mortgagor for recovery of any deficiency. I  have 
no hesitation, after a consideration of the facts and the arguments 
which have been presented to us, in coming to the conclusion 
that my brother Banerji’s view on this question is correct. The 
argument presented to us in favour of the other view was 
ingenious and plausible, but it is supported, so far as 
I can discover, by no principle of equity. In the case of Dip 
Narain Singh v. Hira Singh (1 ) my brothers Banerji and 
Aikman thus stated the rule in such a case;—“ In this case 
subsequent mortgagees are seeking to redeem the prior mort­
gage, and as the property of which the plaintiffs are the sub­
sequent mortgagees, wa'̂  liable for the whole amount of the 
prior mortgage, they cannot relieve that property from liability 
under the prior mortgage wdthout paying the whole of that 
amount. The fact that the mortgagee himself has purchased 
the property cannot, in our opinion, make any difference in 
this respect. Had a third party purchased the property, and 
had his purchase money discharged the pi?ior mortgage in full .̂

(1) (1897) I. L, R„ 19 All., 527,
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1903 he would niidoubtedly have been entitled to claim that a 
subsequent mortgagee, T\̂ ho, by reason of his not being a party to 
the prior mortgagee’s suit, had the right to redeem him, must 
pay him the full amount of the prior mortgage. But if  the 
purchase money paid by such a purchaser did not fully satisfy 
the amount of the prior mortgage, he is not entitled upon 
redemption by a puif?ne mortgagee to the whole amoui t̂ of the 
prior mortgage. The subsequent mortgagee would, in our 
opinion, have to pay the full amount due upon the prior mort" 
gage, Init that amount would be apportioned between the pur­
chaser whose purchase money satisfied the mortgage in part, and 
the mortgagee to whom the balance of the mortgage money is 
due. Where there are more purcha-ers than one the apportion­
ment should be made between them p ’o raid, and the balance 
sliowld go to the mortgagee. But in no case can redemption be 
allowed except upon payment of the whole amount due under 
the mortgage.” This passage, fully supports the ruling of the 
District Judge in regard to the apportionment of the money to be 
paid for redemption of the first mortgage. My brother Aikman, 
however, observer in his judgment in the ca-̂ e before us that 
^Hhe passage which I have cited was not necessary for the deci­
sion of the câ e before the Court, and must therefore be regard­
ed as an oliter dictum and that the argument of the learned 
coimsel for the appellants had satisfied him that the opinion 
expressed in the passage was erroneous. I am wholly unable to 
agree with him as to this. It appears to mo that the passage in 
question accurately defines the rights of the parties in accordance 
with every principle of equity. In Mr. Ghose’s treatise on the 
Law of Mortgage in India, 3rd Edition, at page 740, a passage 
is quoted from a judgment of Mr. Justice Bradley of the 
United State? Supreme Court, ŵ hioh puts the matter clearly and 
forcibly. It is as follow’'s;—^̂ To redeem property which has 
been sold under a mortgage for less than the mortgage-debt, it 
is not sufficient to tender the amount of the sale. The whole 
mortgage-debt must be tendered or paid into Court. The party 
offering to redeem proceeds upon the hypothesis that as to liim 
the mortgage hag never been foreclosed and is still in existence. 
Therefore h§ can onl^ lift it by paj îng it̂  the money bein^



Fiibject to flistii’ilnition bet̂ iveen the moi-tgagoe and the piiroha êr 1903
ill equitable proportions so a-3 to reimburi ê the latter his purchase ' 
mouey and pay the former the balance of his debt.” This k i s s a

ruling appears to me to be consonant with good sense, and with Gobakdhak 
the principles of equity and good conscience. I f  the appellants 
had elected to pay off* the puisne mortgage, as they might have 
done, no difficulty would have arisen. They have not done so, 
however, but have insisted upon the puisne mortgagee redeem- 
i ng the prior mortgage.

For these reasons I am of ox>inion that the conclxision arrived 
at by my brother Banerji is entirely correct, and I  would 
therefore dismiss this appeal.

B la ir , J, — The parties immediately interested in this 
appeal are the representative of the first mortgagees of certain 
immovable property, and the repre-r'entatives of a purchaser 
thereof at an auction-sale held in execution of a decree for sale 
obtained by such first mortgagees in a suit upon their mortgage 
in which a puisne incumbrancer was not impleaded. The suit 
out of which this appeal arises is a suit by the puisne incura.- 
brancer, in whiuh he hâ  obtained from the lower appellate 
Court a decree for sale subject to his redeeming the prior moL’b- 

gage. Under that decree the sale in the suit of the first mort­
gagee wa3 treated ai a nullity. It has been agreed that the amoiuit 
due upon the first mortgage up to September 30th, 1896, should 
be taken to be Rs. 10 ,000. That sum has been paid by the 
second mortgagee, and the only point before us for decision is 
whether the purchaser at the auction-sale is entitled to the whole 
amount aB paid, or whether it belongs to the reprejentative of 
the prior mortgagees, whose mortgage was redeemed by the pay­
ment, subject only to the right of the purchaser to the return 
of the purchase money paid by him, and subject to his option 
of redeeming the puisne incumbrancer in his turn. The Court 
of first appeal hâ  held that the purchaser’s right is lijQiited 
to the amount paid by him at the sale. On appeal to this 
Qpurt that decision has been affirmed by Mr. Justice Banerji.
On the other hand, Mr. Justice Aikman has held that the pur­
chaser is entitled to the whole of the monej paid for redemption 
of the first raortgage. It appears to me that if, setting »Bi(le
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1903 what may be delusiye fominUê  we direct our attention exclu­
sively to the facts of the case, we shall find that a satisfaotory 
answer is riot far to seek. The fiivt mortgagees, in cmsideration 
of a pecuniary advance to the mortgag’orj obtained from him the 
execution in tliclr favour of a mortgage-deed. That doGunientj 
cither by expi'eis words oi- by implication of laŵ  embodies a pro- 
mifc'o to repay the amount advanced, plus the stiiralated intere.:5t. 
So far it difforri not substantially from an ordinary money 
bond. It is, however, distinguished from a mere money bond 
by the further pruvi.-̂ ion that the exeoiitant pledgee certain 
immovable property for the repayment of the amount due. It 
is thia incidental pvoviftion for the repayment of the money that 
forms the characteri.stio feature of, and give  ̂ the name to, a 
mortgage bond. In this country under the provisions of the 
Transfer of Property Act, it ii an esî ential feature of this 
combination of a promise to pay with the a'ssignment of speci­
fied property as security for such payment that the right of the 
mortgagee to put in force the ordinary remedies for the unpaid 
money debt is postponed to the remedy against the security in 
case he propose; to have recourse to that security. The mort­
gagee mvi£t fii'st satisfy, âJ far as possible, his claim by the sale 
of the mortgaged property, and then, and then only, if  the price 
received at the sale fail to satisfy the obligation, can he pro­
perly apply to a Court to decree such reliefs as are appropriate 
to an obligation under a simple money bond, that is to give 
him a decree under section 90 of the Transfer of Property Act. 
It is common ground that Bansidhar purchased the property in 
suit at the sale held in execution of the decree obtained by the 
first mortgagee?. That decree was the ordinajy decree for gale 
on failure to pay the mortgage money within a prescribed time. 
That Ban-sidhac had notice, actual or constructive, that he was 
purchasing a defeasible title must be taken for granted. He 
must be taken to have known that the sale at which he bought 
was voidable at the will of the second mortgagee, who had only 
to redeem the first mortgage to enable him to put np the pro­
perty for sale in satisfaction of both incnmbrances. As against 
the second mortgagee he had acquired absolutely no title. How­
ever̂  the second mortgagee has redeemed the first mortgage, and
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has totally nullified the purchase by BaEsidhar and all devolu­
tions which derive from him. As against the second mortgage(j, 
he has of course no shado-w of right to a ,pice of tht̂  sum by 
him to clear ofp the first incumbrance. So far as the sooond 
mortgagee is concerned, the money deposited in Court was 
deposited to the credit of the first mortgagees solely. Frimd 
facie the money is the money of the prior mortgagees only. 
The question now to be decided is whether Bansidhar has any 
equity against the first mortgagees to recover from them any 
part of the redemption money paid by the second mortgagee, 
who on such payment has obtained an absolute right to sell th'e 
mortgaged property. As it turns out, the first mortga,gees sold 
nothing, and Bansidhar bought nothing, Esch party must be 
taken to have contemplated that contingency. The Court below 
has given him the price he_ paid at the sale, and Hr. Justice 
Banerji has confirmed that decision. He has been treated as a 
party to a contract where there has been a total failure of con­
sideration. He has been restored to the state he occupied 
before the sale. The first mortgagees having received from the 
second mortgagee every penny of the second mortgage money 
due to them, have received also Es. 1,050 from Bansidhar. To 
that Bum they have no equitable title. They have received it 
twice over. As paid by Bansidhar it would have gone pro 
tanto to the reduction of their mortgage debt, and then the 
second mortgagee would have paid off 'by redemption the whole 
of that dobtj including the^Bs. 1,050, part âud parcel of it. 
The propriety of the judgment of the lower appellate Court 
upon this point is not in controversy. Keither the first mort- 
g a g e e i who obtained a decree which was a fraud upon the 
puisne incumbrancer, nor the purchaser who with his eyes open 
bought under an indefensible decree, merit any special consi­
deration. It is to both in some measure owing that the second 
mortgagee has been forced into costly and unneoeaeary litiga­
tion. It seems to mo that the price paid by BanaMhaf at the 
auotion-sale and the price paid by Prasadi Lai for the rights of 
the first mortgagee are absolutely immaterial, but it i s : very 
material to consider what they respectively bought. W;ha.t 
^aasidbar .bought has boon set forth above. Whflfc Priisadi
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im Lai bought m thus described in tbe judgment of tbe first appel­
late C o u r t P r a s a d i  Lai purchased tb@ rights and interests 
under the decree and mortgage of defendants first party.” 
That purchase took place after the confirmation of the auction- 
sale at which Bansidhar bought in the property. Therefore as 
between Prasadi Lai and the first mortgagees he bought all the 

-remedies to which they were entitled on the failure of the sale 
upon the mortgage decree to satisfy their claim; that is to say 
he bought their right to a decree under section 90 of the 
Transfer of Property Act, their remedy against the hypothecated 
property having been exhausted. But he bought also the right 
to have the property redeemed by the second mortgagee, if  the 
latter should seek to enforce his against the mortgaged pro­
perty. That right never passed to Bansidhar either on his 
attachment of the mortgage decree or on the sale under that 
decree. Indeed the right to the personal decree under section 
90 does not arise until the mortgaged property has been sold, 
and the net proceeds of the sale have proved insufficient to 
pay the amount due upon the mortgage. Unless that ulterior 
or supplemental right had ’by some means or other passed 
to Bansidhar, I can conceive no legal or equitable doctrine under 
which he can claim from-the first mortgagees or thair representa­
tive the sum paid to them for the re'lemption of their mortgage 
beyond the price he paid upon the abortive sale. It seems to me 
indisputable that on redemption of the first mortgage the right 
to a decree under seotioii 90 parsed to the second mortgagee to 
be exercised in case the sale und^r their decree should not satisfy 

-the aggregate sum due in respect of both mortgages. I  regret to 
find myself unable to follow the argument of my brother Aikman, 
which is, as I ' understand it, that the money paid to redeem the 
-fii’st.mot’tgage comes ultimately out of the mortgage! property, 
and that the ’first mortgagee having exhaiistei hi? rights against 
the property by the sale is not entitled to receive anything 
more out of that property. Bat the sale has been nullifiei by 
the decree of the Court below, and the price paid at the sale has 
bean ordered 'to be refimiel to the purchaser. Unleas, therefore, 
the first mortgagee is permittel so retain the reiemption money,

■ be m \\  haYO obtain© 1  nothing whateve.' out of his security. As
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I  have pointed out before, tlie first mortgagee did not by tlie 
gale part with, tlie personal remedy against the mortgagor. 
For that right he will have received no consideration whatever 
if  the redemption moDey be ordered to be paid to the purchaser. 
I  therefore concur in the order passed by the Chief Justice, and 
would dismiss this appeal.

B u e e i t t ,  J.—I  have had an opportunity of perusing the 
judgments just delivered by the learned Chief Justice and my 
brother Blair. I  fully concur in the conclusions at which they 
have arrived, and in the reasons given therefor. I  have nothing 
to add.

B y t h e  Couht.—The order of the Court is that the appeal 
be dismissed with costs.

Appeal dismissed.
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TIKLOK NATH SHUKUL a n d  o t h b b s  ( P i a i h t i k b s )  u.'LACHMIN' KUN* 
WAEI AND a k o t h e b  (D ee 'Etstdamts) .

£0n appeal from the Higli Court of Judicature a t Allaliabadi.]
A ct 2̂ 0. I  o f  1872 (Indian JSvidenoe A c t) ,  sscUon 112— jPt'saumjption as io 

patern ity  o f  child horn a fter  death o fh u s ia n i—JSurden o f  f  roof-^Illness 
ofh m ia n d  rendering act o f  legeUing ohild im^rohaile.
Wliero a child was born after tlie death o f the husband, under such circum' 

stances as to  give rise to the presumption under section. 112 of the Evidence 
Act (I of 1872). JBCeld in a suit by the appellants to dispute the paternity of 
the child that the burden of proof lay on them, and that on the evidence the 
presumption was not rebutted (1).

A p p e a l  from a decree (7th August, 1899) of the High Court 
at Allahabad, which reversed a decree (22nd March, 1897) of the 
Subordinate Judge of Gorakhpur.

The suit was brought by the appellants against the respon­
dents to have it declared that the first respondent Musammat 
Ijaohmin Kunwari had no son, and that she was not pregnant 
by h.er husband at the time of his death.

P .O .
1903 

March 20. 
A pril 30.

Freseni i—Jjoti. D a tb t ,  Lord E o b e e t s o n ,  Sxb Anhbb-w Soob ib  ftnd Sik  
AatPHTTB Wjiao.jr,-

(I )  See Sarm dra ISfatH Palari v. Ram G-oUnd Paharh L L. R., 29 Calc, 
111, Eeporter’s Note,
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