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Before Mr. Justice Blair and My, Justice Bansrji.
MUHAMMAD UMARJAN KHAN (Derewpant) o, ZINAT BEGAM
(PTAINTIFF).¥
Mesne profits—Decrse for masne profits to be subsequently assessed—Applica-
tion for assessment of mesne profils not an application in execution, bué

ain application {u the suit.

Held that, where a decrec awards mesne profits to be su’bsequently
assessed, an application for the assessment of such mesne profits is not an
application in execution of the decree, which does not becoms an ““operative
decree” until such assessment is com pleted, but is an application in the suit
in which the decvse is made., Redha Prasad Singh v. Lal Sahad Rai (1) and
Puran Chand v, Roy Radha Kishen (2) followed, Kallw Rei v, Pakiman (3),
Tarsi Ram v. Man Singh (4), and Daya Kishan v. Nanki Begam (5) referred to,

Ixn this case the plaintiff had brought her suit for possession
and mesne profits, and obtained a deeree on the 30th of August,
1889, which was confirmed on appeal on the 18th of December,
1898. The plaintiff had asked the Court to decree mesne pro-
fits both past and future. The decree decreed the suit, giving a
specified amount for past mesne profits, but was silent as regards
foture mesne profits. The judgment was a judgment decreeing
the plaintiff’s claim, which was for mesne profits both past and
future. Possession was given on the 21st of September, 1894,
The plaintiff then instituted a suit for mesne profits from the
3lst of August, 1889, to September, 1894, but that suit was sub-
sequently withdrawn., The plaintiff also made an application
to have the desree brought into conformity with the judgment,
and the decree was amended on the 23rd of February, 1899,
That amendment gave the plaintiff a right to recover mesne
profits from the date of the snit up to the date of possesssion,
On the 8rd of May, 1899, the plaintiff applied for ascertain-
ment of the amount of mesne profits so due. The Court of first
instance (Subordinate Judge of Meerut) assessed the amount dueé

to the plaintiff at Rs. 1,043-5-0, and an appeal from the Subor-

dinate Judge’s order was dismissed by the Additional District
Judge. ' '

# Second Appeal No. 881 of 1901, from a decree of Rai Kishun Lal, Addi-.
tional District Judge of Moerut, dated the 5th of January, 1901, confirming a
decree of Mr., A. Rahman, Suhordinate Judge of Meerut, dated the 24th of -
Mareh, 1900, .

(1) (1890) I. L. R, 13 AlL, 53, (3) (1890) L. L. R,, 13 AlL, 124,
(2) (1891) I L. R., 19 Cale,, 182. (4) E1886) I.L.R, 8 AlL, 492,
: -(8) (1898) I, L. R., 20 All,, 304,
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The defendant judgment-debtor thereupon appealed to the
High Court.

Babu Devendra Nath Ohdedar, for the appellant.

Maulvi Ghulam Mujtabe (for whora Maulvi Rehmat-ullal),
for the respondent.

Brar and Baxerar, JJ.—This is an appeal from an order
made by the Additional Distriet Judge affirming an order of
the Court of first instance for the ascertainment of mesne
profits after commencement of suit. The circumstances under
which the application was made were as follows. A suit was
brought for possession and mesne profits, and a decree was
passed on the 30th of August, 1889, which was afterwards con-
firmed on appeal on the 18th of December, 1893. The plaintiff

‘had asked the Court to decree mesne profits, both past and
future. The decree decreed the suit, giving a speeified amount

for past mesne profits, but was silent as regards future mesne
profits. The judgment was a judgment decreeing the plain-
tifP’s claim, which had been a claim for mesne profits, both past
and future. An application was made, whether time-barred oy
not it is needless to inquire, for the purpose of obtaining future
mesne profits. Possession was given on the 21st of September,
1894. The plaintiff then instituted a fresh suit for mesne
profits from the 31st of Auvgust, 1891, up to September, 1894
The suit was withdrawn. An application having been made
for amendment of the decree,in order to bring it into conform-
ity with the judgment, that amendment was granted on the
23rd of February, 1899, That amendment gave the plaintiff
a right to recover mesne profits from the date of the suit up to
the date of possession. The application out of which this
appeal arises was made on the Srd of May, 1899, for the ascer-
tainment of the amount of mesne profits so due.

The contention urged upon us by Mr. Ohdedar for the

.appellant is that that application was a proceeding in execu-

tion, and that the ferminus @ quo for applications in execution

must be taken to be the date of the original deeree. "We have

had cited hefore us a number of cases—Kallu Rui v. Fahiman

(1)»Zarsi Rom v. Man Simgh (2) and Daye Kishan v. Nanhi
(1) (1890) I L. B., 13 All, 124, (2) (1886) L L. R, 8 AlL, 492,
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Begam (1) as supporting the contention that the date of amend-
ment of the decree does not give a fresh starting point fo
limitation for an application in cxccution; and, indeed, we
might be forced to that conclusion if we were of opinion that
the application for the assessment of mesne profits was a pro-
ceeding in execution. In our opinion that question is conclud-
ed by authority to which we are bound to defer. In the case
of Radha Prasad Singh v. Lal Schab Rat (2) there are ex-
pressions from which it is manifest that their Lordships of the
Privy Council look upon proceedings up to the assessment of
mesne profits as being proceedings in the suit and not in the
exccution. They speak of the decree which has upon such
an application been made to include mesne profits as having
become an “ operative decree.” The only inference which we
can draw from these words is that the decrec was not an
operative deerce until the amount for which execution was to
be had had been ascertained by the Court. The same view has
been held by the Full Bench of the Caleutta High Court in
Pyran Chand v. Roy Radha Iishen (8). We are thervefore
face to face with an authority which we cannot dispute and
which compels us to find that this is not an application in execu-
tion and therefore not an application to which article 179,0f sche-
dule ii of the Indian Limitation Act, No, XV of 1877, applies.
It seems to us unnecessary to decide whether the general article
178, which provides for applications not otherwise dealt with,
preseribes the limitation applieable to a case of this kind,
because, assuming that it does so, the application of the 3rd of
May, 1899, was woll within the three years preseribed by
article 178, That being so, we must dismiss this appeal with
costs,
Appeal digmasseds

(1) (1898) L I, R, 20 AlL, 304, (2) (1890) I L B, 18 All, 53,
(3) (1891) I, L. R., 19 Cale,, 132,
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