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1902 the person conoernecl. It is true, as I liave already said, tliat 
the Code of Criminal Procedure does not in distinct: terms 
require that such notice should be given, but ifc is expedient, 
and highly desirable for the ends of justice, that a date should 
be fixed for hearing, and that notice of such date should be 
given to the person conoerned. As it is clear in this case that 
no such notice was given to the applicants, and they had not 
an opportunity of being heard, I must set aside the order of 
the learned. Sessions Judge, and send back the case to him 
■with directions to pass proper orders after fixing a date for 
hearing, and giving due notice thereof to the persons con
cerned, I order accordingly.

1903 
February 28.

APPELLATE CIVIL.

Before Mr. JiisUce JBwkiti and Mr. Jzisiioe Aihnan.
ANANT RAM (D e f e n d a b t )  v. OHA.NNU LAL a n d  a it o t h e b  ( P iiA IN X IW S ),® 
Aat No, I X  o f  1872 (Indian Contract A c t), section 239-—Fart>ier87i.ip—■Joint

Sindn fcm ihj—Jtights and lialilities o f a part^iersMp oomj)OS8cl partly
o f  incKnclual menihers of a joint Sinchi ftm ily  and parllij o f  strangers.
In a suit for accounts and division o£ pi’ofits of a partnoi*ship alleged to 

have been previously dissolved, suoli partnovBliip having tioon composed of 
cevtain individnal memhers of a ;]oinfc Hindu family, and of one person 
who was a stranger to the family, i t  was held on a plea taken as to non-join- 
dcr of necessary parties, namely, other memhors of the jo in t Hindu fam ily— 
(1) that a member of an undivided Hindu family may enter into  ft contract 
in his individual capacity, and when suing to vocovev moneys due to him  
under that contract, he need not join the members of the jo in t fam ily as 
plaintiffis, and (2) that members of an undivided Hindu fam ily who are minors, 
and who are not shown to have been admitted into the trading firm, or to 
have taken part in’its business, need not be made parties as plaintiffs to a suit 
to recover moneys due to the family trading firm. Kalidas KevaMcts v. 
N'athw Bhagvan (I), Imam-ud-cUn v. Liladhar (2), SamaWhai Nathuhhai v. 
SomesTimr (S)  ̂Alagn-j>pa, Chetfi v. VelUaii Ohetti (4), Jugal Kisjiore v, Mulasi 
Ham (5), Eamsehuk v. Ramlall Koondoo (6), Jagahhai La,ll%hliai v. Rusfam ji 
Ijifasarwanji (7), and Lutolmanen Clietty v. S im  BroJcasa Modeliar (8), 
referred to.

* First Appeal No. 185 of 1900 from a decree of MunsM Shiva Sahai, Sub
ordinate Judge of Cavvnimre, dated the 13bh of July 1900.

(1) (18S3) I. L. II., 7 Bom., 217. (5) (188fi) I. L. R., 8 All., 264.
(2 ) (1 8 9 2 ; I. L . R„ 14 All., 424. (0 )  ( I S S l )  I. L . R„ 6 Cilc., 815.
(3) (1880) I. L. R., 5 Bom., 38. (7) (1885) I. L. R., 9 Bom., 311.
(4) (1894) I. L. R., IS afad.. (S) (189'J) I. L. R., 26 Calc,, 349.



T h is  was a suit for dissolution of partnership , or ratlier, as 1903 

the partnership had adm itted])’- been dissolved some years ' 
before suit, a suit to have aeoouuts taken and  profits divided.
The plaintiffs and four out of the five defendants were des- Chan-ntt 
eendants of one Sheo Lai, who, with bis sons Balkishan and 
Sita B.am, was the owner of a prosperous trading firm known 
by the style of Sheo Lai Balkishan. That firm by partition 
and subdivision was broken up and came to be represented by 
three firms known by the names of Sheo Lai Sita Ram, Lal- 
man Lachman Das and Gobind Prasad, all started by and 
belonging to descendants of Sheo Lai. In the year 1873 a 
new and distinct firm was started. The persons who estab
lished it were one Lalman and certain individual members of 
a joint family descendants of Sheo Lai. This Lalman was a 
stranger to the family of Sheo Lai. The new firm took the 
name of Channu Lai Lalman. At starting the agreement was 
that the capital, Rs. 1,000, should be contributed by the mem
bers of the firm who were descendants of Sheo Lai, while 
Lalman contributed only his business abilitj-̂ . Lalman was 
to receive half the profits, the other half going to the members 
of the family of Sheo Lai. The firm so constituted continued 
to trade, prosperously on the whole, for some years. It was 
dissolved, according to the pLaintiffs in 1890, according to the 
defendants in 1892, and out of its dissolution arose the present 
suit for accounts and distribution of profits. The Court of first 
instance found that the partnership had subsisted till 1896, 
and passed a decree for the taking of accounts down to that 
year. One of the defendants, the son of Lalman, appealed to 
the High Court, and the principal question raised was whether 
the suit was or was not bad for non-joindeu of parties, namely 
certain members of the family of Sheo Lai.

Pandit Sundar Lai, Pandit Moti Led and Pandit Baldeo 
Ram Dave, for the appellant.

Babu Jogindro Nath Ckaudhri, Mr. B. Malcomson and Babu 
Batya Chandra Mukerji, fov th.G YeBBondents.

B u b k i t t  and A ik m a jt ,  JJ .-In . this suit the plaintiff’s 
Channu Lai and Bindvaban prayed to have a partnership be
tween themselves and the defendant dissolved, to have the
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1903 accouBte of the partnership taken, and for payment to them of 
■■■— ——■ their share of the divisible profits. But as admittedly the part- 

E am  Bership had been dissolved some years previously, the real 
CHAKNtJ object of this suit is to have the accounts taken and profits 

divided. There were five defendants impleaded. Of them, 
four appeared and defended the suit.

It is unnecessary to discuss all the matters raised by them. 
Practically only two important issues were raised and decided 
at the hearing before the lower Court. Those issues arose out of 
the pleas as to non-joinder and limitation, and were decided by 
the lower Court in favour of the plaintiffs respondents. Hence 
this appeal, which has been instituted by one only of the 
defendants, namely, by Anant Earn. The ofcliers have submit
ted to the decree, Tlie appellant disputes the decision of the 
Subordinate Judge on both the questions indicated above. As to 
the first of those questions, his contention is that the suit is ba ,̂ 
and not maintainable because certain persons who, he contends, 
were necessary parties have not been impleaded in it. To 
understand the meaning of this plea it is necessary to enter 
into the history of the firm in question in this suit.

The plaintiffs and the defendants (with the exception of the 
appellant Anant Ram) are descendants of one Shoo Lai, who, with 
his sons, Balkishaii and Sita Ram, was owner of a prosperous 
trading firm known by the style of Shoo Lai Balkisban. That 
firm by partition and siib-division has been broken up, and is now 
represented by three firms known by the names of Sheo Lai Sita 
Earn, Lalman Lachman Das and Gobind Prasad, all started by 
and belonging to descendants of Sheo Lai. In the year 1873 
(1930 S.) a new firm (quite separate from any of those just men
tioned) was started. The persons who established it were one 
Lalman and certain individual members of a joint family, deg- 
cendants of Sheo Lai, who are now represented by the plaintiffs 
and the first four defendants. The Lalman just mentioned (who 
must not be confounded with the Lalman who is a defe ndant 
in the suit) was not a member of the family, and was an entire 
stranger to the ancestral family firm of Sheo Lai Balkishan- 
The new firm started in 1873 took the name of Channu Lai 
Lalman, Channu Lai, (one of the plaintiffs here) being one of Sheo
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LaPs descendants and Lalman being the stranger. This is tha 1^53 
firm the account of which the plaintiiis seek to have taken. At ' 
starting the agreement between the parties was that the capital,
Rs. 1 ,000  ̂ should be contributed by the parties who were des- CBrAi!KV 
cendants of Sheo Lai, while as to Lalman it was agreed that 
he should not be required to put it in any capital. He was to con
tribute his brains {i. e., his business capacity) to the business, no 
doubt as the working partner, and was to tiike one half of the 
profits as his share, the other moiety going to the other partners.
The firm so constituted continued to trade, prosperously on th<i 
whole, up to S. 1953 (1896), according to the plaintifis, when 
they say ifc was dissolved, but according to the defendants up to 
S. 1949 (1892) only. The above then being the admitted facts 
as to the establishment and constitution of this firm, the appel
lant contends that the suit is bad because the sons of the plain-*

, tiffs and the sons of some of the defendants (including his, the 
appellant’s sons) have not been made parties to it. Most of 
these omitted parties, we may mention, are minors, some of 
them being of tender years. The contention is that, as by 
Hindu law a son on birth acquires an interest in his father ŝ 
ancestral property, the sons of the plaintiffs and of the defend
ants, who have not been impleaded, being co-owners with their 
fathers in the interest of latter in the firm were necessary 
parties to the suit and should have been impleaded in it. jlSTow 
in dealing with this contention it is most essential to bear in. 
mind that the firm Channu Lai Lalman was not an ancestral 
Hindu family firm belonging to the members of a Hindu joint 
family, and as such, subject to the peculiar rules by which such 
a firm is governed. The relationship between the persons who 
established this firm was not that created by the personal law 
and arising out of the status of the members of a Hindu joint 
family, but that which takes its rise from a contract between: 
partners as defined in section 239 of the Contract Act. The 
firm was an ordinary commercial trading firm, consisting of 
several persons who had agreed to combine their property, 
and skill in the business of purchasing and selling cloth at a 
profit, dividing the profits among themselves in certain propor
tions. Whatever may be the rules which govern an ancestral
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1903 joint Hindu family partnersliip, tliey cannot, in oiir opinion,
 ̂ a f f e c t  a  firm siicli as that wliich .we have before ns in this case. 

Eam ■Whatever may be the interests which under Hindu law sons
{JHANSxr possess in their father’s property in a joint Hindu family, the
ijAL. answer to the appellant’s contention is tbat, so far as the firm of

Channu Lai Lalman is concerned, the sons who have not been 
impleaded were never partners in that firm, and therefore 
were not necessary parties to this suit. The partners in the firm 
arc the survivors of the persons who originally established it̂  
together with representatives of the deceased partners who were 
admitted as partners with the unanimons consent of the 
surviving partners. This, for instance, was done in the case of 
the appellant AnantEam on the death of his father Lalman, and 
also in the case of Lalroan on the death of his father Lachman 
Das. The members of the firm apparently did not act on the 
rule by which a trading firm is dissolved by the death of one 
partner. They simply by consent admitted a son of the 
deceased partner in the room .of the latter, and w'ent on as 
before with the business. !From this action we gather that this 
was in accordance with the agreement entered into when the 
partnership was started. The persons of whose absence from 
the suit the appellant complains could not have in any way 
controlled or interfered in the conduct of the business. They 
eould not have demanded an inspection of the account-books of 
the firm, nor could they have brought about a dissolution of the 
partnership or a winding up of the business. It may be that̂  
as between themselves, and their respective fathers, the latter 
under the rules governing a joint Hindu family are accountable 
to their sons for the profits they may receive from the business,

■ just as they might be accountable to them for dividends re
ceived on shares in public companies; but that does not make 
the sons partners in the firm any more than in the public, com
panies. Several reported oases were cited to us, and discussed 
at length by the learned advocate at the hearing of this appeal. 
None of them,; however, seem to , liave much bearing on the 
question we have fco decide. In Kalidas Kevaldas v. Natlm 
Bhagvan (1) one member of a joint Hindu family sued in his

(1) (1883) I. L. B., 7 Eom„ gl7,
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own name to recover a debt due to a joint family, -wliicli ooa-
sisted of himself and t\yo brotliera. It was held that the brothert̂  ------------
were necessary parties  ̂and that in their absence the suit oonld iu^
not be maintained. This case evidently has no bearing on the chIotv
question before us, the facts being quite dissimilar. To the 
same effcct is the rule laid down in Iraaimbddin v. Liladhar (1).
It approves of and follows the rule laid down in I. L. R., 7 
Bombay. The case of Samalbhai Nathuhhai v. Some&hvar (2) 
lias no bearing on the case before us. It was a suit against the 
members of a joint ancestral Hindu trading firm, in which it was 
held that all the members were responsible for a debt contracted 
by the firm. The rule laid down in the case of Alagappa Ghetti v.
Vellian Ghetti (3) and in Jugcil Klshore v llulasi llam  (4) and 
in Bamsebuh v. Bamlall Koondoo (5) is the same in all respects 
as in 7 Bom., 217 already referred to. In the case of Jagabhai 
Lalluhhai v. Mibstamji I^asarwanji (Jo) the suit was on© to 
determine the rights of the parties in respect of certain advances 
of moneys made by the plaintifif appellant to enable the defendant 
respondent and another to carry out a building  ̂contract. It was 
objected that the plaintiff being a member of a joint Hindu 
family was incompetent to sue without joining his three brothers 
as co-plaintiffs. It was, howevei’, held by the Chief Justice, ' 
who delivered the judgment of the Court, that as the contract 
was entered into with the plaintiff in his individual capacityj 
and not on behalf of the family, there was nothing on the
face of the contract to show that he was acting on behalf of the
family firm, and the plaintiff was entitled to sue alone.” This 
case has a material hearing on the question now before us, Por 
there is nothing to show that the persons who, in 1873, entered- 
into a contract with one who was not a member of the family jjo 
establish, the firms of Channii Lai Lalman acted on behalf of the 
joint family of which they were members, or that they acted 
other’ivisc than in their individual capacity, nor is there any
thing to show that Lalman, when he entered into an agreement 
with, certain individuals to establish a trading business; contem-- 
plated the inclusion as partners in the firm of all the sons

(1) (1892) I. L. R., 14 All., 524. (4) (1886) L L. 8 All. 26i.
(2) (1880) L L. B., 5 Bom., 33. (5) (1881) I  L. R., 6 Calo,, 815:
(3) (1894) I,- L. li., 18 Mad,, 33. (6) (1885; I  L, B., 9 Bow. 311,
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190.3 iilreacly in existence and to be born in the families of tliose indi-
—  viduals. It follows, therefore, that it is not necessary to make 

EAii such sons parties to a suit like the present. The last case discns-
CniKNTj before us was that of Lutchmanen Gheity v. Biva Prohasa
I;Ai,. Modeliar, (1), in which in a suit to recoYor the amonnt due ou a

]3romissory note payable to a Hindu family trading firm, it was 
held to be unnece,ssary to implead in flints (possibly of tender 
years) not shown to have been admitted into the trading part
nership or to have taken any part in the business or exercised 
any control over it.

Now the great difference between all the above cases and 
the focts in the appeal before iis is that not one of them touches 
the ease in which the partners of the trading firm were (as 
here) members of different families who entered into a con
tractual partnership in the terms of section 239 of the Contract 
Act. It is with the incidents of such a partnership that we 
are concerned, and not with those of a joint Hindu family 
trading firm. But still we gather from those cases—(1) that 
a member of an undivided Hindu family may enter into a 
contract in his individual capacity, and that when suing to 
recover moneys due to him under that contract he need not 
Join the members of the joint family as plaintiffs, and (2) 
that members of an undivided Hindu family who are minors, 
and who are not shown to have been admitted into a trading 
firm, and to have taken part in its business, need not be made 
parties as plaintiffs to a suit to recover arrears due to a family 
trading firm. This latter rale has special application to the 
present case, in which most (if not all) of the absent parties 
are minors, and some of them are children of tender years.

On the whole, therefore, as to this question of misjoinder, 
we are of opinion that the suit is not bad by reason of the 
absence from it of the sons of the plaintiffs, and of the sons of 
the defendants, including those of the appellant. We think 
the lower Court was right in the conclusion at which it arrived 
as to this matter.

[TIio Court; tlien took up the second question, w liidi tiirned bn flhdings 
of fact, and agreeing ’ivitlx tlie Subordinate Judge dismissed the appeal with 
costs, The remainder of the judgment is therefore not reported.—Ed .]

Appeal dismissed,
(1) (1899) I. L, E., 26 Calc,, 349.
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