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fclie ordinaiy way. In the case in the House of Lords a mort
gagor having made two successive mortgages of his estate to 
different persons, purchased the estate from the first mortgagee, 
selling under a power of sale contained in his mortgage; it 
was held that the mortgagor could not by this purchase defeat 
the title of the second mortgagee. This case has been followed 
in Baghunath Sahay Singh v. Lalji Singh (2). That was a 
case in which a property had been put up for sale under a mort
gage decree and purchased by the mortgagor; but the purchase 
money was not sufficient to satisfy the mortgage debt. The 
mortgagee a second time attempted to put the same property to 
sale. It Avas held that he was entitled to do so, and that the 
previous sale under the mortgage decree was no bar to a fresh, 
sale under the same decree. The principle of this ruling seems 
to us to be applicable to this case. We have failed to detect 
in the argument to the contrary addressed to us any sort of 
substance. We think, therefore, that the order of the Court 
below cannot be supported. We are also of opinion that the 
plea of res judicata set up on behalf of the respondent is unten
able. We accordingly decree this appeal, set aside the order 
of the Court below, and send back the case to that Court under 
section 562 of the Code of Civil Procedure for disposal accord
ing to law. The appellants arc entitled to their costs of this 
appeal.

Appeal decreed and cause remanded.
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REVISIONAL CRIMINAL

Before M r. Justice JBanerji.
EMPEROR V. GIRAND*

Criminal Frocechire Code, seotions 123 aut? 340—Security fo r  good behaviour— 
Mefermoe to the Sessions Jiidge— Notice to le given o f  proaeedings he fore 
the Jv,d>ge to tlio pe''sons required to find secwity,
Where under seotiou 123 of the Code of Criminal Procedure refer- 

eucjts is made to the Sessions Judge iu  the case of a person called upon by a; 
Magistrate to find security for a term exceeding one year, it  i?5 expedient, and 
highly dcsirahle for the ouds of justice, that a d'lte should be fixed for the

* Criminal Revision No. 853 of 1902.
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hearing of such reference, and that notice of such date should be given to the 
person concerned. JTiojcti Singh v. Queen’jEJinĵ t'ess (1), NalcJhi L d l tTha v, 

Emsbeob Q u e e n - U m p r e s s  (2) followed. Q m e n - D m p r e s s  v, A judU a  (3) and Q u e e n ^

Q-IBAND. JSmjpress MutasaddiLal (4) referred to.
The facts of this case sufficiently appear from the order of 

the Court.
The Assistant Government Advocate (Mr. W. K. Porter), 

for the Crown.
B a n e e j i ,  J.—In this case five persons were ordered by a 

Magistrate of the first class to furnish security for good behavi
our, and as the security was not given he submitted the pro
ceedings to the Sessions Judge under section 123 of the Code 
of Criminal Procedure. The Sessions Judge, on the 9th of Sep
tember 1902, made an order confirming the order of the Magis
trate, but did not follow the procedure prescribed in section 
123. His proceedings were accordingly set aside by this Court 
on the 27th of October 1902, and the Sessions Judge was directed 
to pass orders in compliance with the provisions of the section 
referred to above.

The learned Judge has made an order directing the five 
persons concerned to enter into securities for good behaviour 
for a period of three years, and has ordered them to be 
rigorously imprisoned for three years in the event of their 
failing to give security. Applications have been made to this 
Court for the revision of this order, and one of the grounds 
taken in the applications is, that the learned Sessions Judge 
did not give the applicants an opportunity to show cause 
before him. In the judgment of the learned Sessions Judge he 
stated that notice had been issued to Girand, Muni, Laohman, 
Baldeo Singh, and Mathura Singh, but no appearance had been 
made in their behalf. As no notice was found on the record, I 
asked the learned Judge to forward to this Court the notices 
to which he referred in his judgment. He now states that he 
did not give any notice to the applicants of the date of hearing, 
and that all that he did was to write a letter to the superin
tendent of the jail to communicate to the persons concerned 
the result of their application to this Court. The learned Judge,

m
l896) I. L. R., 23 Calc., 493. (3) Weekly Notes, 1898, p. 60.
li)O0) I. L. R., 2? Calc,, 656. (4) (1898) I. L. K„ 31 All. 107,
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however, proceeded to observe tliat there was no provision in tlie 1903

Code of Criminal Procedure requiring that notice of the date of empeeou
hearing of references under section 123 of the Code of Criminal 
Procedure should be given to the parties concerned, that it was 
his practice to take up references at the first convenient oppor
tunity' and that it was not usually practicable to intimate the date 
of hearing to the persons concerned.’̂  It is true the Code of 
Criminal Procedure does not in terms direct that notice of the 
proceediDgs under section 123 should be issued to the person 
against whom such proceedings are taken, but it has been 
repeatedly held by this Court that before any order is mad© to 
the prejudice of an accused person, notice should be given to 
that person to appear and show cause why the order should not 
be passed. I  may refer to the case of Queen-Empresa v.
Ajudhia (Weekly Notes, 1898, p. 60). Section 340 of the 
Code of Criminal Procedure provides that every person accused 
before any criminal Court may of right be defended by a 
pleader. It was held in Queen-Empress v. Mutasaddi Lai (1) 
that a person against whom proceedings are taken under Chap
ter V III is an “ accused person within tfie meaning of the 
Code of Criminal Procedure, being a person over whom a 
Magistrate or other Court could exercise jurisdiction. There
fore the person against whom proceedings are taken under sec
tion 110 or section 123 of that Code, may of right be defended 
by a pleader. This was distinctly held by the Calcutta High 
Court in Jhoja Singh v. Queen-Empress (2). The right which 
a person against whom proceedings are held under these sec
tions has of being defended by a pleader cannot be exercised 
by him unless a date is fixed for hearing, and notice of such 
date is given to him. The practice, therefore, to which the 
learned Sessions Judge refers in his letter is not only one 
which is not warranted by law, but is a practice which in many 
cases may result in the denial of justice. In the recent case of 
Nahhi Lai Jim v. Qwen-Empress (3), it was held that when a 
reference is made to the Sessions Judge under section 128 of 
the Code of Criminal Procedure, he is bound to give notice to

(1) (1898) I. L. R., 21 All. 107. (2) (1896) I. L. 23 Calc., 493.
(8) (1900) I. L. E„ 27 Calc, 656,

VOL. X X V .] ALLAHABAD SEEIES. 377



378 THE IN D IA N  LAW REPORTS, [ v o L .  X X V .

E m p e s o u
,v.

G-ikahp.

1902 the person conoernecl. It is true, as I liave already said, tliat 
the Code of Criminal Procedure does not in distinct: terms 
require that such notice should be given, but ifc is expedient, 
and highly desirable for the ends of justice, that a date should 
be fixed for hearing, and that notice of such date should be 
given to the person conoerned. As it is clear in this case that 
no such notice was given to the applicants, and they had not 
an opportunity of being heard, I must set aside the order of 
the learned. Sessions Judge, and send back the case to him 
■with directions to pass proper orders after fixing a date for 
hearing, and giving due notice thereof to the persons con
cerned, I order accordingly.

1903 
February 28.

APPELLATE CIVIL.

Before Mr. JiisUce JBwkiti and Mr. Jzisiioe Aihnan.
ANANT RAM (D e f e n d a b t )  v. OHA.NNU LAL a n d  a it o t h e b  ( P iiA IN X IW S ),® 
Aat No, I X  o f  1872 (Indian Contract A c t), section 239-—Fart>ier87i.ip—■Joint

Sindn fcm ihj—Jtights and lialilities o f a part^iersMp oomj)OS8cl partly
o f  incKnclual menihers of a joint Sinchi ftm ily  and parllij o f  strangers.
In a suit for accounts and division o£ pi’ofits of a partnoi*ship alleged to 

have been previously dissolved, suoli partnovBliip having tioon composed of 
cevtain individnal memhers of a ;]oinfc Hindu family, and of one person 
who was a stranger to the family, i t  was held on a plea taken as to non-join- 
dcr of necessary parties, namely, other memhors of the jo in t Hindu fam ily— 
(1) that a member of an undivided Hindu family may enter into  ft contract 
in his individual capacity, and when suing to vocovev moneys due to him  
under that contract, he need not join the members of the jo in t fam ily as 
plaintiffis, and (2) that members of an undivided Hindu fam ily who are minors, 
and who are not shown to have been admitted into the trading firm, or to 
have taken part in’its business, need not be made parties as plaintiffs to a suit 
to recover moneys due to the family trading firm. Kalidas KevaMcts v. 
N'athw Bhagvan (I), Imam-ud-cUn v. Liladhar (2), SamaWhai Nathuhhai v. 
SomesTimr (S)  ̂Alagn-j>pa, Chetfi v. VelUaii Ohetti (4), Jugal Kisjiore v, Mulasi 
Ham (5), Eamsehuk v. Ramlall Koondoo (6), Jagahhai La,ll%hliai v. Rusfam ji 
Ijifasarwanji (7), and Lutolmanen Clietty v. S im  BroJcasa Modeliar (8), 
referred to.

* First Appeal No. 185 of 1900 from a decree of MunsM Shiva Sahai, Sub
ordinate Judge of Cavvnimre, dated the 13bh of July 1900.
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