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liave been operi to objection. Bub hie claimed, and still claims,
to have acquired the whole of the property for himself. On
application of the jndgment-debtor the sale was seb aside by the
Collector, on the ground of irvegularitics which, in the Collec-
tor’s opinion, were the causc of the property having been sold
for an inadequate price. Tho plaiutiff Mathura Das had the
right of appeal from the order of the Collector to the Commis-
sioner.  Of that right he did not choose to avail himself. He
brought the present suit against the judgment-debtor and against
his co-decrec-holder asking for the relief which would, if granted,
have the resnlé of making him the sole owner of the property in
dispute. In my opinion, on the facts stated, tho plaintiff is
clearly not entitled to any such rclief.  Oun this short ground I
am of opinion that the appeal should be dismissed.

Orper or THE Court:—The appeal is dismissed with
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two sets of cost Appeal dismissed.

Before Sir John Stanloy, Knighé, Clics Justive, and M. Justico Burkuit.,
PHUL CHAND (Derewpant) v. LAKKHU axDp oTuHERS (PLAINTIFFS).*
Aet No. IF¥ of 1882 (Trausfor of Lroperty dvé), scetion 123—~ITindu latp—

Qift—Transfer of pogsession uot necessary when yift of tmmovadle

proporty registered—dAct No, I of 1872 (Indien Ilvidenco dot), section

111G if¢ to an agoni— Undue influence— Montal capacity of donor.

Held that, assuming that delivery of pogscssion was essentinl under the
Hindu law to complate a gift of immovable property, that law hns been abro-
gated by secbion 123 of the Transfer of Property Act in enses whoro the instru-
ment of gift bas to be registered. Dharmodes Das v. Nistarini Dasi (1)
followed.

Held also that there is nothing to yprevent an agent from leing the
chject of the bomnby of his principal. If an agent can cloarly show that
& gift wos mado in his favour by a doner who was in a position to exorcigs u
frze and unfestered judgment with full knowledge of what ke was doing, the
gift will be upheld.

Tae facts of tlns case are fully stated in the Judgment of the
Court.

Pandit Sundar Lal, for the appellant.

Pandit Moti Lal, for the respondents,

BravLey C. J,, and Burkirr, J—This is an appeal from a
decree of the Subordinate Judgo of Aligarh, sctting aside a

# Yirst Appeal No. 306 of 1900 from a deerce of Maulvi A Ii K
Subordinate Judge nf Aligarh, dated the 87th of June 1905 vmad Ali Khan,

¢ (1) (1887) LT. I, 14 Culc,, 446,
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deed of gift which was executed by one of the plaintiffs Kalyan
Singh in favour of his son-in-law, the defendant, Phul Chand,
The plaintiffs are Kalyan Singh, two of his daughters, his wife,
and the widow of a son who had pre-deceased him. Kalyan
Singl, who has died since the institution of the suit, was the
owner of some zamindari property which was self-acquired.
He also carried on a money-lending husiness. His son-in-law
Phul Chand lived with him for seven or cight years prior to
the exccution of the deed of gift, the subject-matter of the
suit, and helped him in carrying on his business. Kalyan
Singh had, it appears from the evidence, a stroke of paralysis
over two vears before the deed of gift was exeouted, and in
conscuence was rendered more or less incapable of conducting
his business as therctofore. On the 2nd of April 1898, he
execubed a general power of attorney in favour of Phul Chand,
in which it is stated that suits were pending between himself
and others, which he was unable to attend to owing to his being
engaged in his personal business, 4. ¢., his money-lending busi-
ness. The deed of gift is dated the 16th of August, 1898.
In it Kalyan Singh states that he is old and life is uncerfain,
thercfore he wished to make arrangements in respect of his
property, so that there might be no dispute after him ; that ho
had no son, but had threc daughters who were comfortable in
their respective homes ; that he had great affection for his son-
in-law, Phul Chand, to whom his second danghter was married,

and that he (Phul Chand) had also attended on him a good -

deal ; that he was very much pleased with him (Phul Chand),
and considered him competent in every way and hoped he
would not waste his property, but, on the contrary, would take
care of it so that his name might be perpetuated. By the docu-
ment he fransfers to Phul Chand a number of small shares in
different villages, and also his interest in certain mortgages,
the estimated value of the property so disposed of being Rs.
6,000. Of this Rs. 3,000 represented mortgage debts. He
reserved for himself the holding, consisting of 81 bighas 19
biswas which he held ss an occupancy tenant, and also & dwel-
ling-house. He also retained his money-lending business and
the capital employed in it. According to the evidence Kalyan
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Singh paid Rs. 130 yearly as income-tax. This sum wounld
represent the tax upon trading income of about Rs. 5,000 a
year. Under the circumstances the gift does nob appear to be
unpatural. The donor had no son. He felt, no doubt, that
owing to his age and infirmity his lifc would not be long
sparcd, and he was, as he says, attached to his son-in-law who
had assisted him in business. Tt was not unnatural, therefore,
that he shonld have desired to make a substantial provision for
lim. The deed in question was drawn up and executed at
Aligarh, to which place Kalyan Singh had gone, according to
the cvidence, for the purpose not erely of having this deed
executed, but also of attending at the hearing of a case in
which he was the plaintiff, and it was there drawn up, executed
and registered. When Kalyan Singh returned from Aligarh,
the female members of his houschold, who had evidently taken
umbrage at the preference which was shown to Phul Chand,
induced him to join with them in the present suit for the pur-
pose of having the deed set aside, and accordingly the suit out
of which this appeal has arisen, was launched, and the deed
impeached on the ground that the doaor was incapable of
understanding the transaction, and that the gift was procured
by Phul Chand by the exercise of undue influence and pressure.
The Subordinate Judge yielded to the contention of the plain-
tiffs and ot aside the deed.

There has been a good deal of discussion and argument
before us in regard to the obligation of a party who sets up
a deed of gift made in his favour to cstablizh tho lond fides
of the trarsaction. Tiet us cee what the evidence is which
was adduced in support of this voluntary deed. The plaintiffs
adopted the objectionable practice which prevails in these
Provinces of examining the defendant as their witness. Phul
Chand, the defendant, was accordingly onc of the first wit-
nexes who was cxamined on behalf of the plaintiffs. This
procedure appears to us to be highly inconvenient, and it
has been carried to great lengths in these Provinces. Phul
Chand in his evidence states that on several occasions Kalyan
Singh had stated to him that he would make a gift of . the
property to him. He gives an account of what took place ab
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Aligarh when the deed was prepared. They had gone there,
he said, not merely for the purpose of havivg the deed exe-
cuted, but also for the hearing of the case in which one Ganga
Ram was a defendant. That case was, as a matter of fact,
adjourned on the 18th of August, the day on which the deed
was registered. The draft of the deed, he says, was pre-
pared by Ulfat Rai, a pleader, who gave the draft, when
prepared, to his clerk to have a fair copy of it made. The draft
was made on the 16th, a fair copy was made on the 17th, and
the deed was registered on the 18th. He says that Kalyan
Singh exceuted the deed of his own accord, and that no pressure

wag put upon him. He also in his evidence says that property -

worth Ra. 20,000, including the capital employed in the -
*

money-lending business, was left undizposed of by Kalyan:

Singh. He also says that Kalyan Singh paid Rs. 130 for
income-tax ; this has not been controverted. The pleader
Ulfat Rai, who prepared the draft, was examined on commix-
gion. e testified to the effect that Kalyan Singh was quite
intelligent and “in his senses,” as he deseribes it, when he
gave instructions for the draft, but that he” faltered in Lis
speech. He says that Kalyan Singh and Phul Chand were
present ab the time, and he made the draft at the direction of
both of them ; that Phul Chand gave the details of the property,
and Kalyan Bingh admitted the correctness of it; that after
the draft had been prepared he read it out to them: He says
that in his opinion Kalyan Singlh could understand the nature
of the fransaction, and that he gave reasonable answers, but
that he spoke falteringly. Two other persons were present, hub
lio could not gay whether they were relations or not of Xalyan
Singh., This witness says that Kalyan Singh assigned as a
reason for making the gift that he was pleased with Phul
Chand and wanted to make a gift in his favour. It has heen
commented upon by the learned counsel for the respondents
that it was strange on the part of Kalyan Singh that he should go
to Ulfat Rat for the purpose of haying this draft prepared, Ulfat:
Rai never having done any work before for him. - One would'
no doubt expect that he would have placed the matter in the
hands of a pleader who had acted for him before. The clerk
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of Ultaf Rai, Kanhaia Lal, states in his evidence that he made
a fair copy of the deaft and that hevead it out to Kalyan Singh ;
that Kalyan Singh signed the decd of his own froe will ; that no
pressure was pub upon him, and that he was perfectly intelli-
gent and understood what he was doing, so far as he could sce.

" He also says that he read out the document to Kalyan Singh at

Ralyan’s request, and that Kalyan paid him a fec of Rs. 4 for
making a fair copy of the draft.  He also says that Kalyan Singh
himself paid Rs. 10 to Ultaf Rai for the preparation of the draft.
If this evidence be veliable, it is difficult to sce that any pres-
sure was pub upon Kalyan Singh to execute the deed in gues-
tion, In addition, however, to these witnesses, Khwaja
Muhammad Izmail, o pleader, who was an old acquaintance of
Kalyan Singh, was asked by him to attend at the house of the
District Registrar to identify him for the purpose of rogistra~
tion, He says that at this time Kalyan Singh appeared to be
perfectly sengible.  ¥le says, “ his sonses were all right 7. Fur-
ther than being an ideutifying wibuess, e was no party to the
preparation or execution of the deed and was not aware of its
contents. Para: Ram, who was an atbesting witnoss to the doeu-
ment, says that he witnessed it ab the request of Kalyan Singh,
and that when he asked I{alyan Singh what the document
was he replied that it was a deed of gift in favour of his son-
in-law. Witness says that before he witnessed the deed le
read out the whole of it in o loud voice and that Kalyan Singh
mugt bave heard him., This cvidence shows that the deed was
nob executed without deliberation on the part of Kalyan Singh.
A somewhat important witness is the patwari of the village in
which Kalyan Singh resides, namely, Prasadi Tal, He accom-
panied Kalyan Singh to Aligarh ou the oceasion when the deed
was execubed, and twent with him to the house of Ultaf Rad,
and was present when instructions were given to the pleader
for the preparation of the draft. He says that when they
reached the house of Ulfat Rai, Kalyan Singh gave instructions
for the preparation of the draft; that Kalyan Singh had the
details of the property in Hindi with him, with the cxoeption
of one village, and that Kalyan read out the lsts of property
to Ulfab Rai; those lists he says were brought by Kalyan Singh
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and not by Phul Chand. He also says that Kalyan himgelf paid
the fee to the pleader for the preparation of the deaft. This
scems to us very strong evidence in support of the bong fides
of the transaction. Not mercly was an independent pleader
employed to prepare the draft, but a pleader who was an
old acquaintonce of Kalyan Singh was requested by Kalyan
Singh to accompany him to the house of the District Registrar
and identify him for the purpose of registration. Kalyan
Singh came from his home prepared with all the particulars of
tle property to be given $o his son-in-law, and so far as we can
judge from all the facts he was perfectly capable ab the time of
understanding what he was doing and had come with a free and
unfettered intention of making a gift to his son-in-law, As
against this body of evidence we have the evidence of a few wit-
nesses, whose evidence, intended o show that Kalyan Singh was
incapable of executing a deed of gift at the time, was worthless
in the face of the evidence that has heen given on behalf of the
defendant, Itisclear that Kalyan Singh before the Subordinate
Judge feigned to be more seriously affected, both physically
and mentally than he really was. The learned Subordinate
Judge makes the following comment on this in the course of re-
cording his evidence :—“The witness takes a long time to answer
a question which is prejudicial to him, and a question which is
favourable to him is angwered casily” Krom his evidence it
appears that up to the time it was given he was actually manag~
ing his tioney-lending business, which disproves the allegation
of his own witnesses that he was then mentally incapable of
understanding money ftransactions. In his evidence Kalyan
Singh patently exaggerated his illness and endeavoured ab first
to malke out that he had no knowledge of the deed of gift but was
forced to sign it by Phul Chand. The other witnesses, includ-
ing the plaintiff Musammat Makundi,are clearly unreliable.
The law as regards voluntary gifts is not doubtful. A
~man may make a deed of gift of his property, if he so pleases ;
but when such a gift is made, it must satisfactorily appear that
the donor knew what he was doing and understood the con-
tents of the instrument and its effeet, and also that undue
influcnce or pressure was not exereised ypou him hy the party

1903

Prvn Coaxp
2,
LAKEHU,



1903

Prun CHAND
D,
Laxxmv.

864 THE INDIAN LAW REPORTS, [voL. XXV,

in whose favour the gift is made. If the person in whose
favour the gift is exceuted stood at the time in a position of
active confidence to the donor, the law throws the burden of
proving the good faith of the transaction on the donee (see sec-
tion 111 of the Indian Ividence Act)., Inthiscase Phul Chand
did stand in a position of active confidence to Kalyan Singh ab
the date of the exceution of the deed of gift, as he was ab thal
time managing some of his business under the power of atbor-
ney, but that he had any influence over Kalyan Singh there is
no evidence to indicate. There is nothing to prevent an agent
from being the object of the bounty of his principal. If an
agent can clearly show that a gift was made in his favour by a
donor who was in a position bo cxercise a free and unfettered
judgment with full knowledge of what he was doing, the gift
will be vpheld. The fact that Kalyan Bingh at the date of
the gift was advanced in years, and that he had had a paralytic
seizgure have been pressed upon our attention.  Fhere is nothing,
however, in the cvidence to lead us to suppose that he was so
physically or mentally aflected ag nat to be able to transact busi-
ness, and exercise a free and unfebered judgment in the man-
agement of Lis property. On the contrary, it shows that he
was capable of transacting, and did fransact his money-lending
business at the time of the execution of the deed, and up to the
time when he was examined at the hearing of this case. The
cvidence alse shows that he gave instructions for the prepara-
tion of the deed to the pleader Ulfat Rai, and had it registered
himself, 'We have no hesitation in coming to the conclusion
that Kalyan Singh was competent to deliberate upon and
weigh the nature and eonsequences of the deed of gift, and
that he understood it fully, and in making it exercised a free and
unfettered judgment. It was only when he was overborne by
the tears and importunities of his women folk that he submitted
to the humiliation of joining in the institution of the present
suit, and to the subsequent humiliation of making the personal
exhibition of himself in Court which elicited the unfavourable
comments of the Subordinate Judge, in order to undo what way
on Dis part a deliberate ach. The Subordinate Judge, in our
opinivn, ook an erroncous view of the case. It would seem
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from his judgment that he regarded it as inequitable on the
part of Kalyan Singh to confer such large benefits on one mem-
ber of the family to the disappointment of the others, and that
an old man who was not strong in physical health was not, in
the eyes of a Court of Equity, justified io making an unequal
division of his property. He did not, however, in his judg-
ment find that Kalyan Singh was incapable of executing the
deed, and it seems to us that the learned Judge did not con-
sider that he was legally incapable of doing so. As has
heen said, where there is legal capacity there can be no such
thing as equitable incapacity, This does not appear to be the
view held Dby the learned Subordinate Judge. On the merits,
therefore, we hold that he was in error, and that the deed
should not have been set aside, either on the ground that Kal-
yan Singh was not capable of understanding its contents, or
did not understand its contents, or on the ground that he was
labouring under unduc influence or pressure. The learned
Judge says that the deed was not read out to Kalyan Singh
by the District Registrar, but we may point the attention of the
learned Judge to the fact that there is no duty imposed on the
District Registrar to read out to the parties deeds brought by
him for registration.

Another question has been discussed before us at some
length, and that is, as to whether or not it was necessary in
order to perfect the gift that poscession of the property should
have been delivered over t> the donee. Pandit Moti Lal has
pressed upon us this point. There is no doubt that prior to the
passing of the Transfer of Property Act, there was some doubt
as to whether or not delivery of possession was necessary in order
to perfect a deed of gift according to the Hindu law. It seems to
us, however, that this question has been set at rest by the pro-
visions of section 123 of the Transfer of Property Act. Section

123 provides that « for the purpose of making a gift of immoy-
able property, the tramsfer must be effected by a registered
instrument signed by or on behalf of the donor, and attested by
at least two witnesses”” In the -cage of a gift of movable pro=
perty, the same section provides that transfer may be effected
either by a registered instrument or by delivery. This section
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clearly secms to have the effect of vendering unnccessary the
delivery of possession, substituting, as it docs, for delivery of
possession registration. On turning to scction 54 this becomes
more apparent. In that section, in dealing with the sale of
immovable property of a value less than Rs. 100, it is provided
that the transfer may be made cither by a registered instru-
ment or by delivery of the property, while in the case of a
transfer of immovable property of greater value than Rs. 100
the transfer can be made only by aregistered instrument. This
shows that, though delivery of possession of property is neces-
sary in the one case, it is not mecessary in the other. That the
Hindu law upon the question of gift does not now affect the
provisions of the Transfer of Property Act, is apparent from
the terms of section 129, This question was discussed in the
case of Dharmodas Dus vi Nistarini Dasi (1). It was there held
that, assuming that delivery of possession was essential under
the Hindu law to complete a gift of immovable property, that
Jaw has been abrogated by section 123 of the Transfor of
Property Act. The judgment of Mr. Justice Mibter is- well
deserving of attention, and commends itself to us as a true
exposition of the preseut state of the law.

For these reasons we are of opinion that this appeal must be
allowed. We accordingly allow the appeal, sot aside the decree
of the learned Subordinate Judge, and dismiss the plaintiffs
suit with costs in both Courts.

Appeal decreed.

Before Sir Joln Stanley, Knight, Clicf Justice, and Mr. Justice Burkitt.

- BHIKHI RAI AND ANOTHER (DEFEN]JANTB) v, UDIT NARAIN SINGH
(Praivrirr) axpD HANWANT RAT axp avoTnmm (DEFLNDANTE J*

Ast No. ITT of 1877 (Indian Registration Act), seetion 60— DPrior und subse-
quent incumbrancers—Notico—DPrioy invumbrance not compulsorily regis~
trable, but incumbrancer in possession. -
Held that if @ person about to toke & morbgage which must be made by .

registered deed, finds some person other than the iutending movtgagor in pos-

gession, the fact of such possession is sufficient to put the would-be mortgigee |
on inguiry as to the title of suck person ; and if such person’s title is that ef -

* Appeal No, 2 of 1902, undor soction 10 of the Lettcrs Patent.
(1) (1887) I, L. R., 14 Calc,, 448,



