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As the application in question was admittedly, made after the 
expiry oi the period proscribed by article 165̂  it was beyond 
time  ̂and should have been rejcuted. This ground alone is suffi­
cient for the disposal of the appeal.

But we are also of opinion that on the merits the appeal must 
succeed. As the respondents were parties to the pre-emption 
suit in which Har Din Singh obtained his decree, and as that 
decree directed delivery of possession to be made to Har Din 
Singh, the respondents are precluded from contesting his right to 
obtain possession in execution of that decree. The suit by Har 
Din Singh was for pre-emption of the sale, which he alleged had 
become an absolute sale by reason of the non-payment of the 
mortgage-money within the time fixed in the decree for foreclo­
sure obtained by Sheo Narain Singh. I f  the respondents wished 
to contend that the conditional sale had not become absolute, 
they ought to have raised that contention in the pre-emption 
suit, and it is too late for them now to urge that the conditional 
sale has not become absolute. Such a contention would have 
gone to the whole root of the cause of action in the pre-emption 
suit. Having allowed a decree for possession to be passed, it is 
no longer open t>o them to question the riglit of the decree- 
holder to obtain possession by virtue of that decree. Upon 
this ground also the application of the respondent ought to have 
been dismissed. The result is that we allow the appeal with 
costs, set aside the decree and order of the lower appellate Court 
with costs, and restore that of the Court of first instance.

Appeal decreed.
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j g g g  j u d g i n c n t - c r e a i t o i -  s y h o  b ; id  ix t f c a c l ie d  t l i o  s a m e  p i - o p Q i- t y ,  a a l c l n g  f o r  a  d o c L i v a -

'______  tiou t h a t  t h e  p v o p o i ' t y  a t t a e l i u d  w a s  n o t  s a l e a l t l e  i n  e x e c i i b i o u  o f  t l i e  t iu c o n d

l i A O H M r  j u d g m o n t - c r e d i t o r ’ s d e c r e e .  T h e  s u i t  w a s  b a s e d  t i p o u  t h e ' a l l e g a t i o n  t h a t  t h e

P  d e c r e e  l i e l d  b y  t l i e  s i ; o o n d  j u d g - i n G u t - i i r u d i t o r  w a s  a. d o o v o e  w h i c h ,  a a  ; i m a t t e r

H i e  o f  l a w ,  t h e  C o u r t  o u g h t  n o t  t o  h a v e  p i s s u d ,  a U h o u g h  i t  w a s  o t h e r w i s e  w i t l i i u

C o u r t ’ s j u r i a d i c t i o u .  I t  w a s  f o u n d  t h a t  t h e  d c c r u e  i i n j j u g i i o d  h a d  n o t  

b e e n  o b t a i n e d  b y  m e a u s  o f  f r a u d .  Sold  t h ' i t  t h e  p l i i n f c i i f f t  a s  a t f c a c l u n g '  c r e ­

d i t o r s  h a d  n o  c a u s s e  o f  a c t i o n .  T l i e  d e c r e e  a s s a i l e d  m i g h t  h i v e  b e e n  a  b a d  

d e c r e e  i n  l a w ,  b u t  i t  w a s  t h e  d j c r e o  o f  a  C o a r t  w h ' u t l i  h a d  j  u r i H d i c f c i o i i ,  a n d  i t  

w a s  n o t  t a i n t e d  w i t h  f r a u d ,  Uloti IjuI v. Karrahi'MUn ( 1 )  a n d  M u lh a r j i in x .  

N a r h a r i  ( 2 )  r e f e r r e d  t o .

T h e  plaintifis in this caso were persons wlio iu execution 
of a simple money deoi-eo had iitbachetl certain property. The 
defendant was the representative in title of one Jai Narain, 
who kid obtained a decreo under section SS of the Transfer of 
Property Act and a subicqiieiit order absolute under section 89 
for sale of certain mortgaged property against the father of the 
judgment-debtor of the plaintiffd. A sale took place under 
this decree, and the greater part of the mortgaged property 
was sold, except a small portion which had previously been 
disposed of in exejntion of a decree hekl by a prior mortgagee. 
The proceeds of this sale proVdd insufficient to lueeti the 
demand of the mortgagee's representative, and ho therefore 
applied to the Court for a decree over under section 90 of the 
Transfer of Property Act. Ilightly or wrongly ho obtained 
that decree on the 3rd of August 1901. Having obtained it, 
he sold the decree to one Lachmi Dayal, who in oxecutiou 
thereof attached the property which had been already attached 
by the plaintiffs. The plaintiffs therenpon came into Court 
asking for a declaration that the property in question was not 
saleable in execution of Lachmi DayaPrf decree. The Court of 
first instance (Saboi’dinate Judge of Farrukhabad) dismissed 
the plaintiff’s suit. Ou appeal the lower appellate Court (Dis­
trict Judge of Farrukhabad) reversed tlie decree of the Subor­
dinate Judge and decreed the plaintiffs  ̂ claim. The defendant 
Lachmi Dayal appealed to tlie High Court.

Messrs. IF. IC Porter and F. Walhch and Babii / .  K  
Ohaudhri (for whom Mnnslii Gulzari Lai), for the appel­
lant.
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Pandit Moti Lai (for whom Dr. Tej Bahadur 8apru), for 190S

the respondents. • I aokmi
B l a ir  aad B a n e e j i , JJ.—The suit out of which this appeal 

arises was brought hy two persons Har Danni Lai and Nand Hab
Kishore against Shib Dayal, Lachmi Dayal, and Kani Indomati. l a i ,.

The prayer for relief in the plaint is couched in the following 
terms That it may be declared that) the 6 biswa share in 
Fatehpur, pargana Kanauj  ̂ district Farrukhabadj attached in 
execution of the plaintiffs’ decree and in possession of the de­
fendant ISTo. 1, is not saleable in execution of the decree of the 
defendant No. 2, Lachmi Dayal, dated the 3i’d of A.ugiist,
1901.” The ciroumstances are a little oomplicated. The plain- 
tiffs are persons who have attached the property in suit in exe­
cution of a simple money decree. The defendant appellant is 
the representative in title of one Jai Narain, who obtained a 
decree under section 88 of the Transfer of Property Act  ̂and the 
subsequent order absolute under section 89 for sale of certain 
mortgaged property against the father of the jiidgment-debtor 
of the plaintiffiJ. At the sale the greater portion of the mort­
gaged property was sold j but one small portion having been 
already sold in execution of the decree of a prior mortgagee, 
was not sold. The proceeds of the sale proved insufficient to 
meet the demand of the mortgagee’s representative, and ho 
therefore applied to the Court for the personal remedy under 
section 90 of Act No. IV  of 1882. Rightly or wrongly he 
obtained that decree on the 3rd of August  ̂ 1901. That decree 
he assigned to Lachmi Dayal, the appellant before us. In exe­
cution Lachmi Dayal attached the property which had already ’ 
been attached by the plaintiffs. It is the validity of that decree 
which forms the basis of the ])laintiffs’ contention in this case.
Tt is first of all disputed by them on the ground that it had been 
obtained by fraud. That question has been tried, as a matter 
of fact, by the lower appellate Court, and it has been found that 
the decree was not tainted with fraud. The plaintiffs there­
fore are now driven to the position of assailing the validity of 
an extant decree against which no fraud can be imputed. W q 
have asked them in vain to show us any authority for the pro­
position that that decree can now be assailed by them. Their
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• 1903 i^osition is only that of a psr.̂ oii who has obtained an attaoh- 
ment, and it has been expressly hold by thcî ’ Lordships of the 

Datal Privy Coimcil in the case of Moti Lai v. Karrahulclin (1) that
Hab attachment only p revG iits alionation, but does not confer title.

’  ̂ there is no alienation attempted or proposed  ̂which,
n u d e r  the meaning of the niliug of their Lordships of tho Privy 
Council  ̂amoimt.s to vohintary alienation by one person to an­
other. That̂  howcvcrj is very different from saying that the 
person wdio had attached the properliy In execution of a simple 
money decree has a locus standi to dispute a decree of a compe­
tent Court. Tho Court had jurisdiction to make tho decree. 
That it had jurisdiction is not qiiestionedj and that tho decree was 
not tainted with fraud haf( been found. It is said that the Court 
made an erroneous decree. But a Court which has jurisdiction, 
has jurisdiction to decide wrongly as well as rightly, as had been 
observed by their Lords-hips of the Privy Council in Malharjun 
V. Narhari (2). Upon that principle Courts continually act in 
cases of revision under the Code of Civil Procedure. We note 
that the plaintiffs do not in their prayer for relief ask for any 
declaration of the invalidity of the decree obtained by the 
appellant under section 90 of Act No. IV  of 18S2. Without 
inviting us to say that that decree is invalid, it is manifest that 
it is not open to them to urge, that sncli a decree cannot be 
I'xccnted. In their prayer they dispute solely the saleability of 
the property in dispute in execution of tho decree of the defen­
dant No. 2. They have not asked for a declaration that the 
decree is invalid, so that there is not before us an)̂  prayer the 
accession to which by this Court would render the execution 
incapable of being proceeded with. On the other hand, we have 
no fact before us to show that it is open to them in tho absence 
of fraud -to dispute the validity of that decree. We find, there- 
-tore, that tho plaintlfe have no oanse of action, and their plaint 
discloses no cause of action against the appellant here, and we 
decree the appeal w'ith costs, and, setting aside the decree of 
tlie lower appellate Conrt with costs, restore that of the Court of 
first instance.

Appeal deoresd,
(1) (1897) I. L. B., 25 Calc., 179 , (2) (iflOO) I. L, R., 20 Boia,, 837,
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