
Sefore Sir John Stanley, Knight, Chief Justice and M .̂ Justice SurMH. jgog
SHAMSH-XJL-JAHAN BEGAM an d  a n o th e b  (D e fe n d a n ts )  v. AHMAD Tehruary 34.

W ALI KHAN (PxAiNTirF).*
A ct Wo. I  o f  1872 (In d ia n  Bmdence A c t) ,  seotion ^ ^ —-Construction o f  

document-~-‘Sm dence o f  oral agreement not excluded.
The p lain tiff suod to  recover money w h id i ho had been compelled to  pay 

iu  v irtue  of a  m ortgage executed by hia two h a lf-s is te rs and h im self, Hia 
claim  was based on the  plea th a t, though  appea-ring in  the  bond as a co-obli. 
gor, he was in  rea lity  m erely a surety . M eld  th a t  evidence was adm issible to 
show th a t  the p la in tiff executed th e  m ortgage-bond as a surety  only.

The p lain tiff fa iled  to  prove th a t  he was o th er th a n  a p rin c ip a l, where
upon i t  was held th a t  he was n o t en titled  to  recover an y th in g  from  th e  
defendants by way o f co n tribu tion , th e  case upon which he came in to  C ourt 
being  to ta lly  different from a su it  fo r  con tribu tion , Mul Chand v. Madho 
Jtam (I)  followed.

T h e  suit out of wlucli this appeal arose was bronglit by one 
Ahmad Wali Khan to recover a sum of Us. 16,425 odd, being 
moneys paid, by him to satisfy a mortgage of the 6th of October
1896, which was executed by the defendants Musammat Shamsh- 
ul-Jahan Begam and Kamar-ul-Jahan Begam and the plaintiff 
iu favour of one Banarsi Prasad, the plaintiff’s allegation 
being that he only joined in the mortgage as surety for the 
defendants. The defendants were half-sisters of the plaintiff, 
and the money in respect of which the mortgage was executed . 
was admittedly borrowed for the defence of Sardar "Wali Khan 
(the full brother of the defendants and half brother of the 
plaintiff), who was charged with and subsequently found guilty 
of murder. The Court of first instance (Subordinate Judge of 
Bareilly) decreed the plaintiff^s claim, holding that the consi- 
deration-money of the mortgage had been received by the 
defendants alone and in no part by the plaintiff. From this 
decree the defendants appealed to the High Court.

Maulvi Ghulam Mujtaba (for whom Munshi OvXzari Lai), 
for the appellants.

Pandit Sundar Lai and Pandit Moti Lai WehrUy for the 
respondent.

Stanley , C.J. and B urkitt , J .— This suit was brought 
by the plaintiff', Ahmad Wali Khan, to recover a sum of

* I 'i r s t  Appeal No. 66 of 1901, from  a decree of B^hu H^dho Das, Sabop* 
dinate Judge of Biireilly, dated the  19fch of December, 1900.

(X) (1888^ I. L. B., 10 4U., m .
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1903 Rs. 16,425 odd; being tte moneys paid by Mm to satisfy a 
mortgage of the 6tli of October, 1896, whicli was executed 
by the defendants Musammats Shamsh-ul-Jahan Begam and 
Kamar-ul-Jahan Begam, and the plaintiff, in favour of one 
Banarsi Prasad, on the allegation that the plaintiff joined in the 
mortgage only as a surety for the defendants. Tlie defend
ants are the half-sisters of the plaintiff’, and the money in 
respect ®f which the mortgage was executed, was admittedly 
borrowed for the defence of Sardar Wali Khan (the fall bro
ther of the defendants and half-brother of the plaintiff), who 
was charged with, and subsequently found guilty of, murder. 
The Court below decreed the plain tiff claim. The present 
appeal has now been preferred to this Court. The terms of the 
bond are very clear. It purports to be a mortgage by both the 
defendants and the plaintiff of shares in certain properties 
which belonged to them separately to secure a sum of Es. 10,000 
which was advanced by the mortgagee, one Banarsi Prasad, for 
the purposes we have named. From the endorsement on the 
bond it appears that it was presented for registration by the 
plaintiff; and it further appears that the plaintiff admitted 
before the Sub-Eegistrar the execution and completion of the 
instrument, and requested that it might be verified by the 
Musammats defendants at their residence, and “ that the money 
would be taken in the presence of the defendants.”

It appears that an earlier suit was instituted by the defend
ants against the plaintiffjfor a declaration that the bond in ques
tion was a fabricated document to which the defendants were no 
parties, and that they had not received any consideration for the 
execution of the bond. The Court of first instance decreed the 
plaintiff^s claim in that suit, but upon appeal to this Court 
the decree of the lower Court was set aside and the suit of the 
plaintiffs dismissed. The plaintiff has now instituted the pre
sent suit, the object being to throw all the liability for the 
mortgage debt in question upon his half-sisters. He does not 
merely seek contribution, but sets up the case that be exe
cuted the bond merely as surety for them, and in no ,^fter 
capacity. The learned Subordinate Judge has accepted the case 
put forward by the plaintiff and has decreed Ms claim, fle
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apparently has based his decision largely, if  not entirely, upon 
the fact that the money advanced by Banarsi Prasad was 
actually paid in the presence of the Sub-Registrar to the defend
ants. He says : — The evidence adduced by the plaintiff 
shows that the amount of Rs. 9,900 was borrowed from Btinarsi 
Prasad iinder the deed of the 6th October, 1896, and that this 
whole amount was paid at the time of its registration to the 
def îndants and later on he gives, as the ground for his find
ing that the defendants were solely liable for this debt, the 
following : — “ After a consideration of the evidence on the 
record, I am inclined to think that the defendants received the 
whole amount of Rs. 9,900 at the time of regi.stratioa of the 
deed sued upon. Subsequent return by them of the amount 
to the plaintiff is not alleged. I therefore hold that Gonsidera» 
tion of the mortgage deed to the extent of Rs. 9,900 had passed 
to the defendants.^’ Now if  there is any fact clear in the case, 
it is that tlie money was borrowed for the purposes of the 
defence of Sirdar "Wali Khan, and was not intended to go into 
tlie pocketi of either the plaintiff or the defendants; that the 
money was, as a matter of fact, handed over to the defendants 
in the presence of the Sub-Regifctrar and the plaintiff is true j 
but this was done at the instance of the plaintiff himself, 
who, according to the registration endorsement upon the bond, 
requested that the money might be paid in the presence of the 
defendants. It is to be ob.-erved in this endorsement that it is 
not requested that the money should be paid to the defendants, 
but merely that it should be paid in their presence. From this 
wo gather that the intention was not that it should be paid to 
the defendants for their own personal use, but simply that the 
mortgagee should have the protection of having it paid in the 
presence of all the mortgagors.

We were at first disposed to think that the plaintiff could 
not, give evidence at variance with the express langaage of the 
bond to prove that he was surety merely; but having regard 
to jihe decision in the case of Mul Cfiand v. Madho {X),
ire {He disposed to think that such evidence is, admissible, not
withstanding the provisions of seotron 92 of the Indian Evideace

(1) (1888) L L. R„ 10 All., 421."
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1903 Act, The parol e\’idence 'W’hich lias been given does not 
appear to xis to throw mucli light upon the question before us. 
It certainly does not establish, tlie case that the plaintiff was 
merely surety for the defendants. He no doubt himself Las 
sworn that tlie money was procured for the defendants, and that 

•lie merely became surety for i t ; but having regard to the fact 
that it was admittedly borrowed for the defence of his own 
half-brother, we are unable to come to the conclusion that it 
is true that he was merely a surety. Gulab Eai' one of the 
witnesses who was the mmvib of the firm of Banarsi Prasad, 
has produced the account-books of the firm, which show that the 
three parties (the plaintiff and the two defendants) were jointly 
debited with the entire debt of Es. 10,000, and that when the 
money was paid by the plaintiff he and they were credited with 
the amount so paid. This shows that the mortgagee, at all events, 
regarded the three parties as jointly his debtor?. Mubarak AH 
Khan, who is a son-in-law of the plaintiff, proves nothing 
more than that the money was taken into the room in which 
the defendants were seated behind a ]oarda, and paid in the 
presence of the Sub-Registrar, and that they admitted having 
received the money. To the same effect is the evidence of Saadat 
W all Khan, the plaintiff’s son, , Upon this evidence it is impossi
ble for us to agree with the view adopted by the learned Subor
dinate Judge. The evidence establishes beyond any doubt that 
the plaintiff and his two half-sisters borrowed the money for 
the defence of Sardar Wali Khan, and that they each and all 
borrowed it as principals. The mere circumstance that the 
consideration-money was brought into tlie room where the 
Musammats were seated and the acknowledgment by them of 
its receipt, does not establish that they were alone principals in 
the transaction, and that the plaintiff was merely a surety. 
In all probability the payment of the money in the presence of 
the Musammats was a wise precaution on the part of the lender 
to ensure that the defendants should not afterwards attempt 
to set up the case that the money had not been received by 
thm , ox that they were no parties to the transaction—a caSfe 
wliich nevertheless they did attempt to set up in the foi'mcr 
suit.
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For these reasons we mast allow the appeal. The learned 
vakil for the respondent ha*? asked us, in the event of oiir 
holding an unfavourable view of his main contention, at all 
events to give the plaintiff a dearee for contribution towards 
the amount of the debt which was satisfied by him. We are 
unable to aooode to this application. To do so would be to 
change entirely the character of the suit̂  and to enable Mm to 
recover moneys contrary to the position which he had taken up 
in bringing this action, and in his defence in the former suit, 
in w'hich he alleged that he was only a surety for his half- 
sisters. We can show no indulgence to a litigant who comes 
into Court wath a false ease. The claim for general relief 
would not justify us in so doing. He sued merely as surety, 
and he cannot now turn round and say that, though not a 
surety, lie was a joint mortgagor, and as such joint mortgagor, 
entitled to contribution from the other co-mortgagors.

For these reasons we allow the appeal and dismiss the suit 
with costs in both Courts.

A'ppe&d decreed.
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B e f o r e  M r .  J u s i i o o  J l a n e r j i .

C H U K A M A N  u . R A M  L A L #

C r i n i i m l  F r o o e d t i r o  C o d e ,  s e c t i o n  5 2 2 ~ ~ A c f  H o .  X L V  o f  I860 ( I n d i a n  P e n a l  

C o d e ) ,  s e c t i o n  350—B o s t o i ' a t i o a  o f  p o s s e s s i o n  o f  i n v m o v a h l e  — Use
o f  C 7 ' i - m in a l  f o r c o .

To support au order undor section 532 of tlie Code of Crlmiaal ProceduvO, 
restoi'iug' possossion of immovable property, it  is ncoessary for tlio Court to 
find, as a fact, not only that the person in whoso favour such order is made 
was daprivod of possession by an offence, but that auch offence was attended 
by the use of criminal force. H a m  C h a n d r a  S o r e d  v. J l i y a n d H a  (1) and I s l i c m  

C h a n d r a  K a l l a  v. D i n a  N a t h  B a d M l e  (2) followed.

T h is  was a reference under section 433 of the Code of Cri
minal Procedure made by the Additional Sessions Judge of 
Aligarh. The applicant Churaman was a tenant of the Aw^x 
estate. He was ejected from certain agrieultural land under

Criminal Reference ITo. 49 of 1903.

(J) (1807) I. L. R., 25 Calc., 43-i. (2) (1899) L L. R., 27 Calc., 174.
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