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and ia "security” I include “ dacree,” for the benefit of ope 
individual party, he cau waive it, if he thinks fit, and conse
quently the only question which arises in a case of this 
kind is the same question aa that which arises under Art. 75 of 
Sch. II of the Limitation Act, namely,, whether the decree- 
holder did, at the time when default was made, waive his right to 
the whole sum that was decreed to him or whether he did not.

On the findings in this case, and on the facts in this case, we 
do not think there can be any doubt that he did waive it, because 
what he says, and what is uncontradicted, is that, although there 
was a default in the payment of an instalment, the creditor 

' accepted so much of it as was not paid at the time afterwards, 
and therefore it is obvious that he did waive it, because he did not, 
as he was not bound to, insist upon putting into force the decree 
for the whole amount; and inasmuch as this proviso was for his 
benefit he might or might not take advantage of it aa he pleased. 
Under these circumstances we think that this creditor did waive 
the right which he had under the decree to enforce it for the 
whole amount in the event of a default being made in the 
payment of any instalment, and having waived it, the decree 
still remained a decree for the recovery of the sum decreed by 
instalments, and therefore the Statute of Limitations did not run 
against him.

For these reasons we'think that the Judge was wrong in holding 
that this decree was barred by limitation, and his judgment must 
be reversed with costs.

T. A. p. Af'gml alloioe'd.
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CRIMIIfAL REFEBENCE.

Before Sir W. Corner Petheram, KnigM, Chief JuBtke, andMr.Jmtiaet̂ oTfis,
,Q U E E N -1 M P E E S S  v. O H A N D U  G O W A L A  an d  a n o th e b .*

M̂ ipiislrate, JurUiiation qf— Oriminal Procedure Code (A ci X  of 1 8 8 2 ), g. 3 4 9  _ 

—  Penal Code, Act X L V  of 1860, s. i \ l~ E m iv i n g  Btolen property.

U a d e r  s. 3 4 9  o f th e  O ntninal P ro eed are  Code a  Secon d Glass M agistrate  

tran sm itted  a case to  th e  D istric t M agistrate, being o f  opinion tH at a  morei,

® Crim inal B eferen ce N o. 51  o£ 1 8 8 7 , m ade by T . S m ith , E sq ., Sessions 

Ju d g e  o f  G ya, dated th e  12th  o f  M arch, 1887 .
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severe piuiislimont was deserved than he wna ompowoi-Bd lo inflioL Tho 
-Diatriufc Magistrate returned thereooi'd to tho Second CUiss Magistrate, diroot- 
ing him to commit tlie case to the Sosaions Court. Tho oomiuittiil diructod 
was duly -made, The High Court refuaed to interiara in the iiiuttei', holding 
tliat the.proeoedings of the Sooond Glass Magistrate wore not illegal, and 
that there was nothing done which took away the juriadiction o£ tho 
Second Glass Magistrate to commit.

Two persona were accused before Baboo Ohandra Bhusaxi 
OhakraYarti, a Magistrate of the second class, of dishonestly re
ceiving stolen property, and were fouud guilby; the Magistrate, 
there being a previous conviction against one of the accused foi' 
a like offence, conBidering Lhat the case required a higher punish
ment than he, as Second Class Magistrate, was empowered to give, 
forwarded the two accused to the District Magistrate to be dealt 
with in accordance with s. 349 of the Oriiniual Procedure Code.

Tho District Magistrate considered that the case was a bad 
one, and returned the record to the Second Class Magistrate, direct
ing him to commit the case to the Sessions. The accused were, 
therefore, charged under s. 411 of the Penal Code, and woro com
mitted to the Sessions Court for trial.

The Sessions Judge, considering that the order of the District 
Magistrate and the final order of commitment by tho Second 
Class Magistrate to be illegal on the authority of the ease of 
Queen-Jivipress v. Havia Tellapa (1), reported the nialtor to 
the High Court, recommending that tho order of commitmcnb 
should be quashed, and that the District Magistrate should bo 
ordered to dispose of the case, committing it to the Sessions 
himself should ho think that tho case was one for the Sessiotw 
Court, and remarking that the prisoner, against whom the pre
vious conviction had been charged, had since died in jail.

No one appeared for before the High Court, and tho Court 
(Petiieeam , C.J., and N oekis, J.) passed tho following order • 

Wo do not think that what happened took away tho jurisdio- 
tion of the Second Class Magistrate to commit tho case to tho 
Sessions, and as his proceedings woro nob illegal we declino to 
interfere; the Sessions Judge must proceed to try and dispose 
of the case,

Order of GommUUil upJidd.
(1) I, L, I?,, 10 Bom., 1<J0,

T. A. P-


