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1808 APPELLATE CIVIL,

February 23, — ' '
= Before Siv Joha Stanley, Knight, Chief Justice and Mr. Justice Burkitt.
GOBIND SINGH (Drrypaxt) v. BALDEO SINGIH (PLAINRTIFF) AND
JANKI KUNWAR (DrPENDANT).*
Hindw low—Hindn widow—Sale by widvw of deceased husband’s property

partly for lagal necassity and partly not-—Rights of newt reversioncr,
Where the widow of a separated Hindu sells property belonging te the
astate of her docoased husband, the sale, as to a portion of the cousideration
"thercfor, being justified by legal necossity and as to the remainder of the
consideration not so justified, it is competent to the next reversioner to the
estate to suc for ond obtain adecree that he is entitlod afber the death of
the widow to recover the property sold by hor from the vandee on payment
of such portion of the consideration as reprasented moneys borrowed by the
widow for legal necessity, Phool Ohand Lal v. Rughoobuns Subaye (1) and
Muttee Ram Kowar v. Gopaul Sahoo (2) referved to. '

Ix the suit out of which this appeal arose the plaintiff
claimed as reversioner to the estate of ome Mohar Singh,
deceased, and he asked for a declaration that a certain sale-
deed executed by Musammat Janki, the widow of Mohar Singh,
might be declared ineffectual beyond the life of the Musammat,
The plaintiff alsé prayed in the alternative that, in the cvent
of the Court being of opinion that any of the items which
made up the consideration mentioned in the sale-deed were
valid, as warranted by Jegal necessity under the Hindu law,
he might then be allowed to pay that amount o the purchaser
after the death of Musammat Janki, and recover possession of
the property. The Cowrt of first instance (Subordivate Judge
of Moradabad) made a decree t5 a large extent in the terms
of the plaint, granting the sezond relief, and declaving that
upon payment of Rs. 2,339 by the plaintiff to the vendee after
Musammat Janki’s death, the plaintiff would be entitled to
recover possession of the property conveyed by the sale-doed,
and that until the plaintiff took such possession the vendee was
bound to account to him for the rents and profits of the property
after Musammat Janki’s death, receiving interest at the rate

of 6 per cent. from the plaintiff, From this decree the plaintiff
appealed to the High Court.

) # IMrst Appeal No. G4 of 1901, from a deeree of Babu Achal Behari, Addi-
tional Subordinute Judge of Moradabad, dated the 12th of December, 1900.

(1) (1868) 9 W' R, 108. (2) (1878) 11 B, L. R,, 415,
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: Mr. Abdul Jalil and Pandit Sundar Lal (for whom Munshi
Gokul Prasad), for the appellant.

Dr. Tej Bahadur Supra (for whom Pandit Mokan Lal
Nehruw), for the respondents.

SraxLEy, C.J. and Burgirr, J.—1In this case the plaintiff,
one Baldeo Singh, sues as reversioner to one Mohar Singh,
deceased, for a declaration that a certain sale-deed executed by
Musammat Janki, widow of the said Mohar Singh, be declared
ineffectual beyond the life of Musammat Janki, and in the
alternative prays that if the Court be of opinion that any of
the items which made up the consideration mentioned in the
gale-decd are valid as warranted by legal nececessity under
the Hindu law, he may be allowed to pay that amount to the
purchascr after the death of Musammat Janki, and recover
possession of the property. The Court below made a decrce
to a large extent in the terms of the plaint, granting the
gecond relief, and declaring that on payment of Rs. 2,339
by the plaintiff to the vendee after Musammat Janki’s death,
the plaintiff would be entitled to recover posscssion of the
property conveyed by the sale-deed, and that nntil the plaintiff
took such possession the vendee was bound to account to him for
the rents and profits of the property after Musammat Janki’s
death, receiving intercst at the rate of 6 per cent. from the
plaintiff.  From this deeree the defendant hag appealed.

The first contention was that the decree made by the lower
Court was a decree which ought not t3 have been passed;
and, sccondly, it was contended that the amount of consideration,
on receipt of which the defendant was to restore the property,
ought to be much larger than that laid down by the Subordinate
Judge. Thelearned vakil for the appellaut contended that the
docree passed by the lower Court was one which ought not
to be passed, it being, he contended, of the nature of a mortgage
redemption decree. In our opinion, however, the form of the
decree is correct, as was decided by Sir Barnes Peacock and Mr,
Justice Dwarka Nath Mitter in the case of Plool Chand Lal v.
Rughoobuns Suhaye (1). In that case the Cowrt laid down 1~
“If there were any necessity such as the Hindu law warranted,

(1) (1868) 9 W. R, 108,

1908

e et gt
GoBIND
Sixew

.
BaupEo
SINGE.



1003

GoBIND
Siyxon
V.
BitpEO
SIvem.

332 THE, INDTAN TAW REPORTS, [voL. xxV.

for a sale of a part of the property, and the widow sold a larger
portion of the estate than was nceessary to raise the amount
which the law authorized her te raise, it appears to me that the
sale would not be absolutely voir as against the reversioners, but
that they could only sct it aside upon paying that amount which
the widow was entitled to raise with interest. This decision
was followed by Mvr. Justice Fhear and - Mr. Justice Ainslie
in the case of Muttee Ram Kowar v. Gopaul Sahoo (1). In
our op'inion phe present case is governed by the principle laid
down in the caze which has just been cited. Iere we have the
casc of a widow who certainly was justified in raising money
to pay off her husband’s lawful debtz, She did raize money
to pay those debts, but she raised more than the circums
stances of the casc required. We think, therefore, that the
appellant was justified in asking the Court to cet aside the sale
with effect from the death of the life-tenant, and to declare
that on the happening of that cvent he would be entitled to
poscession of the property in dispute on payment of the amount
which the widow might lawfully have raised as being legally
neceseary to discharge her late husband’s debts, and other
necessary legal expenses incurred by her.

The sccond point raised by the learned vakil for the appel-
lant, namely that a larger sum should bave been allowed him,
we think is well-founded. There are seven items set forth as
forming the consideration for the sale. Of thesc, the first is
Rs. 1,731 #aid to be due on a bond for Rs. 1,000. Out of this
the learned Subordinate Judge allowed only Rg. 1,188, holding
that interest was overcharged. It is now, however, admit-
ted by the learned gentlemen who appear for the parties that
the sum really chargeable on this account was Rs. 1,355. The
second item, Rs. 545, has been allowed by the Court below.
The third item is one of Rs. 139, which represents a sum of
Rs, 100, with interest, raised by Musammat Janki at a time
when her infant son was alive, after her husband’s death.
She was setting about raising money to pay off her husband’s
debts, but as her son wag alive it was incumbent on her to get
the permission of the District Judge before she could sell. This

(1) (1878) 11 B. L. B,, 415,
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Rs. 100 she raised for the purpose of making the application
to the District Judge, and for the various expenses incidental
to such proceedings.  We think this item of Rx. 139 may well be
allowed as & charge against the cstate, and we accordingly allow
it. The fourth item, Rs. 606, has been allowed by the Judge.
The fifth item, Rs. 78-8-0, has been disallowed. It represents
the costs of the stamp paper on which the sale-deed, which is
sought to he sct aside, was written, and al:o for registering
and engrossing expenses, and the like.  The Subordivate Judge
says that “according to law the vendec was bound to pay
the expenszes of the sale”  This is no doubt true, but the
universal experience in these Provinces is that in such cases itis
the vendor who wants to raise the moncy who has to pay the
expenses of the 1tamp, registration, and the like. We think
theitem also may be allowed. The sixth item iz of Re 200.
This refers to certain ornamcnts belonging to Muosammat
JankVs decensed husband which were zaid t5 have been pawned
by him to Kendan Lal for Rs. 200, and were rcleased by
Musammat Janki out of the money she received as considera-

tion for the sale. The Subordinate Judge say=that there is no

proof of- the pawn of the ornaments, and he remarks that
Kundan Lal was a “big banker ” and would have some account
in which this item would be entered. We think, however,
that the fact of the pawning and release is sufficiently proved.
Budh Sen, the son of Kundan Lal, pozitively swears to it: he
swears that the ornaments were pledged with his father and that
they were rcleated by Gobind Singh on behalf of the plaintiff
on payment of Re. 200. The witness Liekhraj Singh, a brother

of Musammat Janki, also speaks to the same effect ; and he says

that his brother~in-law, Mobhar Singh, had, some «ix ycars before
his death, borrowed Rs. 200 on pawn of the ornament: We
think this item is proved, and is a proper charge on M.ohm:
Singh’s property.

Adding together, then, the various items specified above,
we arrive at the sum of Rs. 2,923-8-0, and we think that that
‘i3 the sum which the plamtlﬁc sl.ould pay as a condition prece-
dent to gefting possession on Musammat Janki’s- death of the
property in dispute, We thereforc modify the decree by
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cubstituting for the figures Re. 2,339 the figures R, 2923-8-0.
In other respect the decree stands, The parties will have their
cocts of this appeal in proportion to failure and suceess.

Decree modified.

Bofors Ar. Justice Blair and Mr. Justice Bunerji.
ABDUR RAZZAQ (Prarvrirs) oo MUMTAZ HUSAIN AXD OTOERS
(DEFENDANTS).®
Pre-emption— Compromise of suit for pre-emption by ncans of wlich property
1s trans forred——Suté for pre-emplion based on docree in such suit.

Jeld that no suit for pro-cmption will lie, the basis of which isa deorce
for pre-cumption in another suit,

Tur plaintiff in this case came into Court upon the follow-
ing allegations. He, along with cight other persons, had pur-
c¢hased a house from one Kumar Harbans Singh. After that
purchase one Mumtaz Husain filed a snit fox pre-emption of the
house. In that suit three of the defendants allowed judgment
to go against them, and a decree was drawn up whicl was in the
following terms :—¢ The claim of the plaintiff for possession by
right of pre-emption of one third of the house in dispute on pay-
ment of Rs. 66-10-8 and proportionate costs within fifty days of
the decrec be decreed againgt defendants Nos, 7 t0 9. The rest of
the plaintif’s claim with proportionate costs be dismisscd against
defendants Nos, 1 to 6. The defendants Nos. 1t 6 will get all
their costs from the plaintiff. And it is also ordered that the
plaintiff will get possession of the share deerced to him when
he has paid Rs. 66-10-8 within the time fixed by the Court,
obherwise the deerce for possession will stand dismissed.” The
plaintift alleged that the confession of judgment by threc of the
defendants in the former suit was intended to be a fraud upon
his rights as purchaser, and he contended that the effect” of the.
decree in that suit, based as it was upon a collusive agrecment,
entered into between the then plaintiff and three of the defend-
ants, was to give rise to a pre-emptive right on his part. The
present suit was brought against the successful pre-emptor and
the three confessing defendants in the former suit. The Court
of first instance (Munsif of Nagina) held that no such suit was

. * Second Appeal No, 187 of 1801, from a decree of $hah Amjad-ullak, Snb-
ordinate Judge of Moradabad, dated the 14(h of Novembor, 1900, confirming a

ilgggce of Baby Bheo Charan Lal, Munsif of Nagina, dated tho 27th of J une,



