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Before Sir John Stanley, Knight, Chief Justice, Mr. Justics Blatr and
Mr. Justice Banerji.
LALJI SINGH (PrLaINTIFF) ». GAYA SINGH AND oTHERS (DEFENDLNTS).‘
Civil Procedure Code, section 257 A—Bageution of decrecwAgreement for satis

Saction of judgment debl—Adgreement which supersedes the ope-}at'ion af

the decree not within the terms of section 257A.

Held that an agreement whereby a decree is adjusted, and so rendered
unenforceable, is not within the purview of section 2574 of the Code of Civil
Procedure. Ram Ghulam v, Janki Rai (1), Jhabar Makomed v. Mudan Sonahar
(2), Hukum Chand Oswal v. Takarunnessa Bibi (3), Juji Kamtiv. Annai Bhatte
4), Tukaram v. Anantbhat (5), Venkata Subramania Ayyar v. Koren Kannan
Alimod (6) and Hurkisson Dass Serowgee v. Nibaran Chander Banerjee (7)
referred to, Heera Nema v. Pestonji Dossabhoy (8) and Dhanram Ragho v.
Ganpat Sadaskiv (9) dissented from. Dhen Buhadur Singlhv. Anandi Prasad
(10) and Dalu Malwaki v. Polakdhard Sing? (11) distinguished.

Tag facts of this case are as follows: —

One Lalji Singh, on the 3rd of July, 1888, obtained a decree
against Gays Singh and others for a sum of Rs, 278-14-0 and
future interest. The decree was put into execution, and the
property of the judgment-debtors was advertised for sale.
There was found to be due on the 1st of March, 1892, for prin-
cipal, interest and costs, a sum of Rs. 331-15-0, and on that
date the claim was adjusted between the parties in the following
manner. The judgment-debtors paid to the decrce-holder the
sum of Rs. 200 ; the decree-holder remitted a sum of Rs. 19-15-0;
and the judgment-debtors gave a mortgage bond to secure the
balance, namely Rs 112, and undertook to pay that amount iu
two years, The decree was thus satisfied. The judgment-
debtors paid a portion of the amount so secured, but failed to
pay the rest, and the decree-holder accordingly brought a snit
on his bond to recover the balance.

# Second Appeal No, 1388 of 1900, from o decree of C. A. Sherring, Esq.,
Distriet Judge of Benares, dated the 10th of September, 1300, confirming &
decree of Babu Srish Chundm Bose, Munsif of Benares, dated the 26th of
April, 1900

(1884) I L. R, 7 All,, 124. (6) (1902) L. L. R,ze Mad,, 19ﬁ
3 (1885) I. L. B., 11 Calc, 671 (7) (1901) 6 C. W. N, 27,
3) (1889) I L. R., 16 Calc, 504.  (8) (1898) L. L. B., 22 Bom, ‘698,
4) (1898) 1. L. B, 17 Mud,, 382,  (9) (1902) L. L. R., 27 Bom,, 96.
(5) (1900) I, L. R., 25 Bom., 262.  (10). (1896) I. L. R,, 18 AlL, 435,
(11} (1896) 1.L.R., 18 AlL,, 479, -
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The defence-set up was that the bond was void by reason of
the provisions of section 257A. of the Code of Civil Procedure,
the sanction of the Court not having been obtained to the
agreement by which the decree was adjusted, The Court of first
instance (Munsif of Benares) dismissed the suit, holding that it
was not maintainable having regard to section 2567 of the Code.
The plaintiff appealed, and the lower appellate Court (District
Judge of Benares) on similar grounds dismissed the appeal.
The plaintiff thereupon appealed to the High Court.

Dr. Satish Chandra Banerji, Munshi Haribans Sehai and
Munshi Gokul Prasad, for the appellans.

Mr. 8. B. Sarbadhicary, for the respondents.

SranLEY, C.J.—This appeal raises a question as to the true
interpretation of a section of the Civil Procedure Code, namely
section 257A, which has been the subject of great divergence of
opinion in the several High Courts, and which is to be found
in the portion of Chapter XIX, which deals with the mode of
executing decrees. The plaintiff Lalji Singh, on the 3rd of
July, 1888, obtained a decree agninst the defendants Nos. 1 to
3 for a sum of Rs, 278-14-0 and future interest. The decree
was put into execution, and the property of the judgment-
debtors was advertised for sale. There was found to be due on
the 1st of March, 1892, for prineipal, interest and costs, a sum
of Rs. 331-15-0, and on this date ‘the fuollowing adjustment of
the claim was arvived at between the parties. The judgment-
debtors paid to the decrce-holder a sum of Rs. 200, and the
decree-holder having remitted a sum of Rs. 19-15-0, the judg-
ment-debtors gave ‘a mortgage bond to secure the balance,
namely Rs. 112, and undertook to pay that amount in two years:
The decree was thus satisfied. The judgment-debtors made
some payments on foot of the amount so secured, but failed to
pay the entire sum, and in consequence the pl‘unmff institnted
the suit out of which this appeal has arisen to recover the
amount remaining due on foot of the mortgage bond.

The defence was set up that the bond was void by reasen of,
the provisions of section 257A of the Code, the sanction of the‘
Court not having becn obtained to the agreement by which the
claim was adjusted. The Court below decided that this secﬁbgﬂ:
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was fatal to the plaintiff’s claim and dismised the suit. Hence
the present appeal has been preferred.  As the authorities npon
the true meaning of scction 257 A were couflicting, the case was
referred to a Bench of three Judges. '

The mortgage bond sued on is dated the 1st of March, 1892,
It recites the decree of the Srd of July, 1888, the amount due
on foot of it, the advertisement for salc of' the judgment-debtors’
property and the agreement for the adjustment of the decree in
the mauner which I have stated. After these recitals the mort-
gagors hypothecate a share in certain properly as security for
the payment of the sum of Rs. 112 in two years, with iuterest
at the rate of 8 aunas per cent. per mensem, and promise to pay
{he same. The bond then contains a covenant on the part of
the movtgagors for payment of the intercst, with a provision
that in ease of default in such payment, the plaintiff should
have power to realize his money with interest at the rate of 12
annas per cent. per mensem ; and it also contains a covenant
on the part of the mortgagors for payment of the entire princi-
pal amount and interest within the stipulated time. The other
provisions of the deed it is not material to ret forth. IFrom the
terms of this document it will be seen that by it there was a
complete adjustment of the plaintiff’s deerce. Upon its execu-
tion the decree ceased to b2 enforceable, and the plaintiffs
remedy was, as it scems to me, upon the mortgage bond, and
upon that alone. The Court of first instance dismissed the suit,
on the ground that the bond was a satisfaction of the plaintiff’s
decree, and was entered into without the consent of the Court,
and was within the purview of section” 267A of the Code, and
void under the provisions of that section. The learned Munsif
relied upon several decisions, and amongst others, npon that of the
Bombay High Court in Heere Nema v. Pestonji Dossabhoy -(1).

Upon appeal the District Judge held that the adjustment
amounted to a giving of time for payment of the decree, and

~also provided for the payment of a sumrin: axcess of the sum -

‘due, and was in contravention of the se(,lnon of thc Code to

W];uch I have roferred, the sanction of the Court which passed

~ the decreo to the agreement not having been obtained,
(1) (1898) 1, L, 22 Bowm,, 893,
4R :
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The section in question runs as follows :(—* Bvery agreement
to give time for the satisfaction of the judgment-debt shall be
void, unless it is made for congideration and with the sanction
of the Court which passed the decree, and such Court deenis the
consideration to be, under the circumstances, reasonable.

“ Every agreement for the satisfaction of a judgment-debt,
which provides for the payment, dircetly or indirectly, of any
sum in excess of the sum due or to accrue due under the decree,
shall be void, unless it is made with the like sanction,

“ Any sum paid in contravention of the provisions ot this
scction shall Le applied to the satisfaction of the judgment-debs,
and the surplus, if any, shall be recoverable by the judgment-
dcbtor.”

This section has been variously interpreted by the several
High Courts. By some it has been interpreted to mean that an
agreement made in contravention of its provisions, that is
without the sanction of the Court, is void in fofo and for all
purposes ; by others it has been held that the term “void”
means void only for the purposes of execution proceedings, and
not void for all purposes. One of the carliest cases Dearing
upon the subject is that of Ram Ghulen v. Janki Rai (1). In
that case the consideration for a mortgage in respect of which
the suit was brought, consisted partly of the amount of two
decrees held by the mortgagee against the mortgagor. The
mortgagor pleaded failure of consideration as a bar to the
enforcement of the mortgage, basing his plea on the fact that
the mortgagee had not certified the adjustment of the decrees
as- provided by scction 258 of the Code of Civil Procedure,
and therefore the decrees were s6ill in foree under the terms of
that section, Mahmood, J., commenting upon section 258,
observes :—“ T hold that the adjustment of a decree out of Court,
if never certified to the Court, is ineffectual only so far as the
execution of that decrce is concerned ; but that if such adjust-
m. 0t is made by an agreement iu itself valid, such agreement,
1il e othur Iawful contracts, hecomes the busis of a right which; if
in‘ringed, can afford a canse of action for a sepavate suit not-
wishstanding the provisione of section 24+ of tho Code of Civil

(1) (3884) L L. R.. 7 All, 124,
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Procedure, There is no provision in our law which renders
such agreement void or otherwise illegal, and in the present
case if the plaintiff-respondent attempts, in breach of the con-
tract confained in the mortgage deed, to execule the decrees,
the amount whereof has already been included in the consider-
ation of the deed, he will render himself liable to a separate
suit by the defendant-appellant in which full relief could be
awarded.” The Dombay High Court took a different view of
this section, but in a later decision, to which I shall presently
refer, the earlier decisions, as I understand them, of that Court
were not followed. In the cage of Jhabar Mahomed v. Modon
Sonahar (1) the question came up for consideration before a
Bench of the Caleutta High Court.. In that case the plaintiff
had obtained a decree against the defendant, in execution of
which the latber was arrested. A compromise was cffected
between the parties out of Court, by which it was arranged that
the defendant judgment-debtor should cxecute an instalment
bond, providing for payment of the entire amount of the bond
with interest in default of payment of any instalment. The
tact of the deerce having thus been satisfied was not certified
to the Court. The defendant having failed to pay an instal-
ment, the plaintiff instituted a suit to recover the amount due
under the bend. The Judge of the Small Cause Court before
whom the case came submitted the following, as also another
question, for the decision of the High Court, namely “ whether
section 257TA of the Code of Civil Procedure would bar the
institution of a separate suit on the instalment bond, the bond
not having been executed with the sanction of the Court.”
Garth, C.J. and Ghose, J., before whom the refercnce came,
held that the instalment bond was not “an agreement to give
time for the satisfaction of a judgment-delt,” within the mean~
ing of section 257A of the Code. “We agree,” they observe,
“with the Allahabad High Court that the provisions of that
section are only intended to prevent any binding agreements
between judgment-debtors and _]udfrment-cxechtow for extendmg
the time for enforcing decrees by exceution without considera~
tion and without the sanction of the Court. Those provisions
() (1885) LT, R, 11 Calo, 671, “
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are not intended-to prevent the parties from entering into a
fresh contract for the payment of the judgment-debt by instal
meuts, or in any other way, and any such fresh contract, of
course, could only Dbe enforced by a fresh suit.” They then
obsorved that they could not agree with the view which the
Bombay High Court had taken of this question. Tn the case
of Hulkum Chand Oswal v. Taharumnesse Bibi (1), in which a
bond had likewise been given in satisfaction of the balance of
deeretal money with intercst, it was likewise held that section
257A was framed to prohibit the enforcement of an agreement
of the kind mentioned in it, if made without the sanction of the
Court in exccution of the deeree, but was not intended to take
away the right of parties of entering into a fresh contract,
either for payment of the judgment-debt, to give time for such
payment, or for the payment of a larger sum than might be
covered by the decree, if it be for a proper consideration.
Prinsep and Ghose, JJ., in their judgment, say :— It secms
to us that it is only in the cvent of an application being made
to enforce the agreement cntered into between the parties
under the bend in the course of the exceution of the deeree
that an objection like that now raised could have been success-
fully made. Secction 257A finds its place in the Procedure
Code in the Chapter headed “ Of the exccution of decrecs ” under
divigion E—*Of the mode of exceuting decrees;” and there
can therefore be no reasonable doubt that what the Yiegislature
had in view in framing that scetion was simply to probibit the
enforcement of an agreement of the kind mentioned therein
if made without the sanction of the Court in exceution of the
decrce. Again in the Madras High Court in the case of Juyji
Kamti v. Annai Bhatte (2) 16 was held that an instalment
bond exceuted by a judgment-delitor in favour of the decree-
holder, and in consideration of the benefit of the decree being
given up was not void as an agrecment falling under seetion-
257A of the Clivil Procedure Code.  In Tukaram v. Anantbhat
(3), the case to which T have already alluded, where a mortgage
bond was given for an amount which included a sum due under

(1) (1889) I, L, R, 16 Cale, 504, (2) (1893) I. L. R, 17 Mad, 882,
(3) (1900) 1. L. B, 25 Hom, 252, T T SR
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& decree, and made the whele amonnt payable in inztalments,
it was held that the mortgage bond did not suspend the right
to execente the decree, but it put an end t> the remedy on the
decree, and substituted the mortgage bond, and was therefore

not an agrecement to give time for the s'msmctlon of the judg-
ment-debt, and did not fall within section 257A.  The learned
Chief Justice, Sir Lawrence Jenkins, reviewed and explained
the carlier decisions in the Bombay High Court, which were
supposed to be authorities for the proposition that snch an
agreement was in contravention of the provisions of section
257TA, and void for all purposes, with the object of showing
that they did not support any such proposition, and he held
that the mortgage bond in enit did not, according to it3 true
construction, purport to suspend temporarily the right to execute
the decree, but to put an end to the remedy on the decrce, and
to replace it with a mortgage bond; that the bond was itzelf
“the actual and presentratisfaction ofthe judgment, and being
such, it necessarily foilowed that it was not an agreement to
give time for the satisfaction of a judgment, for such an agrec-
ment ez w4 termini implied that there had been no actual satis-
faction, but merely a stipulation for a future satisfaction.” “Ia
other word' ” he observes, “ the agreement to which the fivst
paragraph of section 257A relates is one which suspends, and
does not destroy, the rights of execution consequent on the
deoree”  In the case of Venkate Subramania Ayyar v. Koran
Kannan Ahmod (1), in which a judgment-debtor executed a
mortgage bond in favour of the deecrce-holder promising pay-
ment of the amonnt of the decree by instalments, it was
provided in the mortgage.bond that in defanlt of payment of
an instalment the decree-holder should be entitled to recover
the amount due by executing the decrec, it was held, and pro-
perly, in my opinion, if T may say so, that the morfgage was a
contract to give time for the payment of the judgment debt
within the meaning of section 257A, and was void for want of
the sanction of the Court. Tn his judgment the Jearned. Chief
Justice, Sir Arnold White, observes :— It secms to me ‘clear

that on the true construction of the bond the dosument l)urport.s.

(1) (1902) 1, L, B.,.26 Mad,, 19,
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to give a twa-fold remedy to the plaintiff on failure by the
defendants to pay the instalments mentioned in the bond—firss,
a right to sue for the balance of Rs. 7,500 ; sceondly, a right
to recover the balance by executing the decree. It is clear from
this that the decree was not intended to be extingnished by the
bond, but, on the countrary, to remain in foree. There wag
therefore, no adjustment of the deeree.””  Later on in his judg-.
ment the Chief Justice says :—¢ T think the real test is that
adopted by the Bombay High Court in the case reported in
L. L. R., 25 Bom., 252, If the parties agree that the judgment
debt gud ‘]udgment debt shall be put an end fo, section 257A
does not render void the new contract. The new contract
does not give time for the satisfaction of the judgment debt,
since this judgment debt no longer exists. If the judgment
debt is still alive, a new contract like that contained in the
bond in the present case to pay the judgment debt appears to
me, although it may be supported by fresh consideration, to be
an agreement to give time for the sasisfaction of the _]udgment
debt, and therefore vold under section £57A.7

’1hc—re remain two cases to which I would refer before I
deal with the two cases in this High Court upon which much
reliance has been placed by the learned counsel for the re-
spondents, The first is the case of Hurkissen Dass Seroigee v.
Nibaran Chander Banerjee (1), In that case the plaintiffs had
obtained a dezrec against the defendant Nibaran Chander
Bancrjee, and in execution of it had arrested him. To sccure
bis release from arrest, Nibaran- paid a certain sum of money,
and together with his co-defendants excecnted a promissory note
for a sum which was made up of the balance of the decretal
amount and costs then due, or to hecome dug, in respect of a
bond which they agreed to execute for the balance. The sane-
tion of the Court was not obtained to this agreement, nor was
satisfaction of the decrce entored np. The suit was instituted:
upon the promissory note and as a defence scotion 257A of
the Code was relied upon. Sale, J., adhored to the decisions of i -
the Madras and Caleutta High Courts, and held that the section-
js a bar only to exccution proceedings in respeot of agreements

(1) (1901) 6 C, W, N, 27.
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therein meutioned, and does not prohibit their enforcement
by separate suit, He observes, in the course of his judgment,
that “the effect of the authorities in the Bombay and Allah-
abad Courts is that that section has a wider operation, and
agrecments which fall within it are void for all purposes.” He
does not refer, and apparently his atbeution was not dirceted, to
the decision of the Bombay High Court in the case reported in
I. L. R., 25 Bom,, 252, to which I have referred. There was
thus at the time when the judgment last quoted was delivered
a consensus of opinion in the Bombay, Madras and Caleutta
High Courts, that an agreement wherebiy a deerce is adjusted
and so rendered unenforceable in exceution does not come within
the purview of section 252A cf the Code.  Since, however, the
caze before us was argued, this consensus has been intexrupted by
a Bench of the Bombay High Court, which has refused to nceept
the decision in Zukaram v. Anantbhet (1), Thiz is the caze of
Dhanram Ruglo v. Ganpat Sedushiv (2), in which Crowe and
Astou, §J., followed the ruling in Heera Neema v. Pestonji
Dossabhoy (3), and practically, as I think, refused to follow the
later authority. '

I now come to the two cazes in this High Court upon which
reliance has been placed as supporting the contention that the
mortgage bond, the subject-matter of this suit, was given in
contravention of the provisions of section 257TA, and is there-
fore void. The first of these casesis Dhan Baladwr Singh v.
Anandi Prasad (4). In that case a judgment-debtor asked for
time to pay the decretal amount. The decree-holders agreed to
give time on condition that he should give them a hundi for
Rs. 1,500, which represented a portion of the decrec-helders’
claim which had been dizmissed as-barred by Jimitation. The
judgment-debtor gave the undi, but the sanetion of the Court to
the transaction was not obtained. In a suit by the decrces
holders to recover the amount secured by the hundi, it was beld
that the transaction was one within the conterplation -of sec-

tion 257A, and inasmuch as it had been made withont the sancs.

tion of the Court it could not be enforced, - It i‘“sfo‘ be. Qbsé;‘ved'

{) (1900) T.T. R, 25 Bom., 252. = (3) (1895) L L. R, 32 Bom,, 693,
(3) (1802) LL. R, 37 Bow,, 6.~ (4) (1896} L L. R, 18 ALL, 485,
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in this case that the agrecment did not and waz not intended to
Be an adjustment o satisfaction of the deoree 1 it wa< an agree-
ment ts give time for the satisfaction of the judgment debt, and
merely guspended, but did not extinguish, the right of execution
of the decree.  Properly, thevefore, as it soems $9 me, 16 was held
that the agreement was in contravention of seetion 257A. The
Tearned Judges who heard the appeal, however, in the coursc of
their judgment, comment upon the decision of the Calcutta High
Court in the case of Hulum Chand Oswal v. Taharunnessa Bibi
to which I have referred. They say :— The District Jndge
considered that the decision of the Caloutta Idigh Court in
Hulum Chand Oswal v, Tuhwrannesse Bibi applied.  So it did
opply, but we entively dissent from the view of the Jaw therein
expounded. Where the Legislature has thought right to declare
an agrecent void, unless the Legislature expressly limits the
application of its enactinent, Cousts are bound to give effect to
it. There is no such limitation to be found in section 257A
This eaze clearly docs not govern the case before us, batin it, no
doubt, dissent is expressed from the decision in Hubwune Chand
Oswed v, Tahwrwnnesse Bibi. A similar case is that of Dalu
Muhwihi v. Palakdhart Singl reported in the same volume of
the Indian Law Reports at p. 479, and- decided by the sime
Judges. TIn thab case the plaintiff had obtained a decree against
the defendant which was transferred to the Collector for execu-
tion, the property sought to be sold in execution being ancestral,
In Lhc Collector’s Court the parties enbered into an agreen.wnﬁ
for the payment of the deerctal amount by instalments, to which
the decree-holder asszented on the condition thab the judgment-
debtor should. pay enhanced intere:t on the decretal amount.
When the decree-holder applied iu the exeenbion department fox
the realization of the. excess interest, the judmnent-debtor
refused to pay it, alleging that the agreement was void, being in
contravention of section 257A of the Code. The plaintiff then
Lrought a suit to recover such cnhauccd interest, which was dis~
wissed by the Court below, and a7 by the appellate Comt on
the greund thab the agreement was in contravention of section
£5TA, and therefore not enforceable, In this case, 0o, the judg-
1aent y7as not intended to be, and was not extinguished by the
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agreement.  Neither of these decisions, thervefore, isapplicable
to the case which is before us. Here the morigage bond in suit
was given as a complete satisfaction of the judgment debt. The
right to cxesute the judgment was not merely suspended by it,
but was extinguished. Consequently, as it appears to me, upon
the true construction of section 2567A, the mortgage bond was
not an agreement within the purview of that section. Ininter-
preting an Act, asalso a dced or contract, the meaningistobe found
not =0 much in strict propriety of language asin the subject-
matter or occasion on which the language is used, and in the
object which is aimed at—Qui haeret in literd laeret in cortice.
The words in section 257A.—% Every agreement to give time
. . . . shall be void,” oceurring as they do in the chapter of
the Code which deals with the cxccution of decrees, are not,
I think, to be interpreted, as they would doubtless be in a
Code of substantive law, as amounting to an absolute prohibi-
flon against any such agreement, but mu:t be read in con-
nection with the subject-matter of the chapter of the Code of
which the section forms part, that is, the chapter dealing with
the cxecution of decrees, and so read, must bo construed as for-
hidding the enforcement of an agreement cutered into in contra~
vention of the section while a decree is subsisting and enforce-
able. The scction presupposes the existence of an enforceable
judgment. This is apparent from the last clause of it, which
1§i'ovicles that any sum which may be paid in contravention of
the provisions of the scetion is to be applied to the satisfaction
of the judgment debt.

T approve of the ruling in the case of Tukaram v. Anant«
bhat. 1t is not necessary in this appeal to determine whether ox
not an agreement made in contravention of section 257A is void
for all purposes when the decree in reference to which it is made
is &till enforcesble.

For these reasons I would allow the appeal, set aside the
decrees of the Courts helow, and remand the case to the Court
of frst instance under the provisions of scetion 562 of the
Code of Civil Procedure with directions to readmit the snit
under its original number in the register, and proceed fo

46
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determine it on the merits. The respondent should, T think,
pay the costs of this appeal, and other costs should follow the
event,

BAXERIT, J—1I agree with the learned Chief Justice that the
mortgage bond upon which the plaintiff appellant’s ruit is based
is not an agreement contemplated by section 257A of the Code
of Civil Procedure. In my judgment the agreement referred
to in that section is an agreement which, whilst keeping alive
the judgment debt as a judgment debt, suspends the operation of
the decree. This is clear, not only from the position which the
section occupies in the Code, but alto from its provisions read
ns a whole. The scetion appears in Chapter XIX which relates
to the execution of decrees, and under Divisdon E, which is

? and the last para-

headed ¢ Of the mode of exccuting deerees,’
graph of it provides for the application of any sum paid in con-
travention of its provisions “ to the vatisfaction of the judgment
debt.” This cannot be done unless there is a subsisting judg-
ment debt. The section, therefore, presupposes the exiitence of-
a judgment debt. Where the judgment debtis extinguished, in
whole or in part, by the substitution for it of a contract of mort-
gage, such a contract cannot be regarled asan agreement to give
time for the satisfaction of a judgment debt within the purview
of section 257A, ag a judgment debt to the extent to which it
hag been extinguished is no longer in existence. The mortgage
in such a case is only an adjustment of the decree within the
meaning of section 268. If the adjustment has not been certi-
fied to the Court, it shall not be recognised by the Court cxecut-
ing the decree, which will execute the decree in spite of the
adjustment. Section 267A, however, has no application to such -
a case. Inm the present instance the plaintiff decrec-holder did
not, it is true, certify the adjustment, but he Las never sought
to exccute the decree, and, in fact, he has allowed the decree to
become incapable of execution by lapse of time. The decree has
thus become totally extinet, and its place has been taken by the
mortgage which is the basis of the present suit. To such a mort-
gage section 267A. has, as I have already sald, no application.
As pointed out by the lsarmed Chief Justice, there is on this
point a consensus of ,opinion in the High Courts of Caloutta an@
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Madras, and in Tukaram v. Anentbhat (1) the High Cour of
Bombay also held the same view. I am not aware of any
ruling of this Court t5 the contrary. The two cases reported in
the 18th volume of the Indian Law Reports, Allahabad Series,
on which reliance has been placed on behalf of the respondents,
and with reference to which the Courts below have dismissed the
suit, ave clearly distinguishable. This has been fully shown in
the judgment of the learned Chief Justice, and it is unnecces-
sary to go over the same ground. In the earlier of the two cascs
Dhan Bukadur Singh v. Anandi Prasod (2) there are some
ohservations in the concluding portion of the judgment which
may be regarded as supporting the contiention of the respondents.
If by those observations the learned Judges who decided the
case intended o plase upon section 257A a different interpreta-
tion from that which has been adopted above, I am, with all
deference, unable to agree with them. The same remarks apply
o the recent case of Dhanram Ragho v. Ganpat Sudashiv (3).
For the above reasons I hold that seetion 257A is not fatal to the
plaintiff’s claim, and T concur in the order proposed.

Brarg, J—I concur in the conclusion at which the learned
Clief Justice has arrived, and also in the reasons which have
led him to that conclusion.

- By Tur Counr.—We allow the appeal, set aside the decrecs
of the Courts below, and remand the case to the Court of first
instance under the provisions of scetion 562 of the Code of Civil
Procedure, with directions to re-admit the suit under its original
number in the register and proceed to determine it on the merits.
The respondents arc to pay the costs of this appeal, and all
other costy will follow the event.

Appeal deereed and cause remanded.

(1) (1900) I. L. R., 25 Bow., 252, (2) (1856) L L, R, 18 All, 433
(3) (1902) L, L. R., 27 Bom.,, 96, ‘
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