
VOL. X X V .J ALLAHABAD SERIES* m

PR ITY  COUNCIL.
BANARSr PRASAD (D bi'E sd an t) «. BAM NABAIN a n d  o t k b b s  

(R b p BESENTATITES o p  THB P iA I N T I F I s ) .

[On appeal from  th.o H igh Court of Jud icatu re  fo r  the  ISTorth-Westera 
Provinces^ Allahabad.]

M ortgage— U sufriiciiiarg morigage—-Suit fo r  redemption on ground tha t mort- 
gage-moneg has heen ^a id  o f f  Tig usufriiu t—A.ocoiints— W hether mortgagee 
liable fo r  gross rental as shown in jamahantli or only fo r  such sums as he 
aotuallg receives.
lu  a su it fo r th e  rederaption of a mortg'age w ith possession.as hav ing  beeu 

paid off by the usu frnc t, where the  m ortgage deed was found to  partalce of the  
character of an agency or rceeivership deed as well as of a u sufructuary  iQort- 
g-ago, the Judicial Com mittee held th a t  under the deed the  m ortg'agor waa 
e n tit le d  to  call upon th e  m ortgagee to  fu rn ish  accounts of receip ts and 
paym ents j and also held (reversing the decision of th e  H igh  C ourt) th a t  ou the 
tru e  construction  of the deed th e  m ortgagee was no t responsible fo r the amount; 
o f the  gross ren ta l as shown in  the rent-ro ll, h u t only fo r  such sums aa were 
actually  received by him, or on-his behalf, aud fo r such sums, i f  any, as m ig h t 
have heen received by h im  h u t fo r  h is own neglect or fau lt.

A p p e a l  from a judgment and decree (23rd November  ̂ 1899) 
of the High. Court at Allahabad, which reversed a decree (29th 
March, 1897) of the District Judge of Bareilly", and restored a 
decree (11th June, 1896) of the Sabordinate Judge of Bareilly 
in favour of the plaintiffs.

The suit was brought by one Hahis Singh and another 
cOgamgfc Banarsi Prasad, the present appellant, for the redemp­
tion of a mortgage made by the plaintiffs in the defendanVa 
favour ou the ground that the mortgage-money had been paid 
off out of the income of the property mortgaged while it was 
in the possession of the mortgagee. The proper construction to 
be placed on this mortgage-deed was the only qiieation in this 
appeal. The material portions of the deed, which was dated 
the 8th. September, 1884, were as follows :—

After describing the property mortgaged and stating that 
it was mortgaged to Banarsi Prasad for the period of five years 
for Es. 2,551, the deed continued :—

“ H aving made over possession and enjoymoub of the aforesaid m orfig^ad 
property , i t  is s t ip u la te d :—

“ T hat a f te r  co llecting  th e  re n t  w ith  reference to  the re n t- ro l l  of the  
said villages, the G-overntnenb revenue shall be paid first of a ll j th a t  out of

p r e s e n t : —^Lord M aonA Q -hten , Lord L ik d I e y ,  S tB  A k b b e w  S c o b ie ,
SiE Am ew b  Wimok and Sia J ohn B?>hbeb.
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the rem aining sum Rs. 800 shall be applied towards the  e^ijenssea, the in te re s t 
due on thiis bond and the expenses of the villages fo r  the whole of th e  year j 
th a t the halaace of the  profits shall ho paid every six  m onths to  (1) M aknud 
Ram, (2) Fakir Chand, Gobind P rasad alias Gabbhi Mal^ and (3) Gobind P rasad 
alias Gabbhi Mai, on aceoant of in te res t due to  them  under th e  bonds a t  
the rate of th irteen  annas four pies per cent., and th a t  the  rece ip t fo r  th is  
am ount aud their own receip t fo r the  am ount of th is  in s tru m en t shall be 
given to us, the m ortgagors. I f  the in te res t due to  th e  said Lalas could n o t be 
paid out of the  balance of the  surjjlus profits, we, th e  m ortgagors, shall pay 
i t  oat of otir pocket : the m ortgagee shall have n o th in g  to  do w ith  i t .  I f  
any surphis remains a fte r paym ent of the in te res t to  the  said Lalas, i t  w ill 
also be paid to the  said Lalas, and shall be applied towards th e  discharge of 
the principal amount. We, the m ortgagors, shall be liable fo r the  incroasa 
or the decrease in  the Governm ent revenue. A fte r  th e  exiuration  of the 
term  we shall get the m ortgage redeemed on paym ent of the en tire  am ount 
of the m ortgage, th a t  is, a f te r  the expiration  of seven years, we, th e  m ortga­
gors, shall have a r ig h t to  redeem ; and a f te r  th a t  term , i f  the  m ortgagors 
and the  m ortgagee so wish, the  m ortgagee shall rem ain  in  possession aud 
enjoym ent of the land fo r the space of five'years over an d  above th e  afore­
m entioned term . We shall have no objection to  th is . The m ortgagee also 
shall have power to  recoyer his money on the expiry of the  term . H e shall 
have no power to  cut the  dry or growing trees of any descrip tion . B u t he shall 
have power to  cujb, or cause to  be out, the trees fo r the  ten a n ts ' in strum en ts 
of husbandry, as well as for his own use ij) the village, b u t he shall n o t in te r ­
fere w ith the slhislmm trees in  the said villages, and the  trees of any descrip­
tion  standing on the road. We shall have power to  cu t (the  trees) in  tim e of 
need. He or the tenan ts shall have no power to  p lan t, or cause to  be p lanted , 
any grove, nor shall the  m ortgagee have power to  reduce th e  am ount of the  
rent-roll. The arrears in  the villages for the last year, &c,, w ith  reference to  
the imsilhaqi sta tem ent prepared by the patw ari, shall be realized by the 
mortgagee, and credit shall be allowed to  us fo r th e  same a t th e  end of the 
year. We, the mortgagors, shall realize the arrears th a t  shall be due a t the 
time of redemption, to  the m ortgagee by the ten an ts  in  th e  villages with 
reference to  the account, and shall pay them  off w ith in  a year to the morfcga' 
gee. I f  we do no t pay them  off, the  m ortgagee may realize the same from  us 
In  fu tu re  when we effect the  rcdeniptiou , we shall give notice in  the  m onth 
of Baisakh, j>ay the whole of the  am ount of th is  in stru m en t in  Asadh, axid 
redeem the m ortgaged villages. This m ortgaged p roperty  has in  no way been 
charged or transferred to  any person, cxcept under these instruments, •ufo., 
(1st) document, dated the 20bh of A pril, 1880j executed in  favour of M akund 
Prasad ; (2nd) document, dated the  13th of Ju ly , 1882, executed in  favojjr of 
Lala Gobind Prasad and Lala Pakir Chand, and (3rd) document, dated the 
25th of January, 1884, executed in  favour of Lala Gobind Prasad Gab- 
bhi Mai aforesaid; nor shall we transfer or charge i t  in fu tu re . I f  anyone 
w ill come forward as a p a rtner or a sharer, or a  d ispu te  of any k ind  will 
ax'ise, we shall be responsible fo r the dofonce. The m ortgagee shall have
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no th ing  to  do -with i t .  Under tlieso circum stancGS lio can’ recover h is money 
■within the  ptescvihed period w ith o u t any reference to  th e  to rm . I f  tho 
am ount be no t recovered from  th e  m ortgaged p roperty , i t  m ay be recovered 
from  the o ther movable or immovable property. We shall have no objec ' 
tio n  to  th is, A shop, s itu a te  in  m uhalla Chaudhri, ad jo in in g  the  dwelling- 
house facing  tho west, bounded as below, is hypothecated  in the bond. Tho 
r ig h ts  and in te re s ts  in  the town of Shahi R ustam nagar, pargana M irgan j, 
together w ith tho income a ris in g  from  the m arket, have been m ortgaged w ith  
possession. A fte r collecting the xent w ith  reference to  the ren t-ro ll, of tho 
aforesaid villages, the  G overnm ent revenue, cesses and subscrijition  shall bo 
paid first of all, and out of th e  balance, a f te r  ap p ro p ria tin g  th e  money h im ­
self, according to th e  above-m entioned provisions, th e  aforesaid Sahus shall be 
paid. We shall be responsible fo r  the  surplus or the  deficit, th e  m ortgagee 
shall have no th in g  to  do w ith th is .

Having agreed to  all these particu lars we have executed th is  deed of 
m ortgage w ith  possession, tln ,t i t  may serve as an  a u th o rity . The conditions 
entered  in  this in stru m en t sh ill hold good and rem ain  in  fu ll  force u n til the 
paym ent of the whole amoi,int. The m ortgagee shall have power like us to 
enhance the rent. He shall also have power to recover the  money from  us 
and the  m ortgaged and hypothecated  property.^’

Tjie suit was iastitiitecl on the 6th, of April  ̂ 1895, the plain­
tiffs alleging that the mortgage-money had been wholly paid 
off in the ficst year from the profits of the property of which 
the defendant had been in possession, and praying that they 
might be declared entitled to redeem the mortgaged property 
without payment; that the defendant might be ordered to 
render accounts of the receipts and disbursements of the mort­
gaged property from the date of his possession to the filing of 
the suit j and that the defendant might be ordered to reconvey 
the mortgaged property to the plaintiffs and put them in 
possess] on thereof on a date to be fired by the Coux't.

The defendant in his written statement alleged that on the 
expiration of the original term of 7 years he had by consent 
and in aocordance with the conditions of the mortgage deed, 
entered upon a further term of 5 years which had not expired 
when the suit was brought, and the suit was therefore prema­
ture ; that under the mortgage deed the mortgagors were bound 
to give notice of their intention to redeem on a certain date, 
and to pay off the mortgage-money and redeeni the mortgage at 
a certain date thereafter, and they could not redeem without 
such notice; that under the terms of the mortgage deed the 
defendant .had p^id hiniself Bs, 800 a ye^r ^nd had paid the
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1903 balance to tlie native bankers, and that the allegation of the 
plaintiffs that whole of the mortgage-money had been realized 
in the first year was wholly wrong; that the arrears of rent out­
standing at the rate of the mortgage had been realized and cre­
dited as agreed upon ; that the suit for balance of profits, for 
interest and for an accomit was wholly wrong, inasmuch as the 
defendant had never refused to render accounts ; and that the 
suit for redemption without payment of the balance due of the 
mortgage-money was improperly brought.

The Subordinate Judge was of opinion that the conditions in 
the mortgage deed as to the length of the term and the giving 
of the notice by the mortgagors of their intention to redeem 
were subject to and overruled by the condition at the end of 
the deed which provided that the condition entered in the deed 
should “ hold good and remain in full force until payment of 
the whole amount.” He further held that under the mortgage, 
the mortgagee was liable not merely for actual collections but 
for the sums shown in the gross rent-roll of the mortgaged pro­
perty, and on that assumption he came to the conclusion that 
the mortgage-money had been paid off.

The Subordinate Judge therefore gave the plaintiffs a 
decree with costs.

On appeal by the defendant the District Judge was of 
opinion that there were three points for decision (ct) Is the suit 
premature because the term of the mortgage is nn expired ? 
(6) Is the suit for redemption bad because the mortgagor was, 
bound to give notice ? (c) Should accounts be made up on the 
basis of actual profits or upon the basis of the gross rent-roll ? 
As to these he said :—

' ‘Then comes tho clause on tlio streng tli of wlucli tlio Subordinate Judge 
Las decreed the su it, ‘ tlie conditions entered in  th is deed shall rem ain in  fu ll 
force un til all the mortgage-money has been pa id / The m eaning of th is  
seems to  me to  be th a t the  preceding conditions shall rem ain  unaltered  so 
long as the mortgage subsists : and if  so, tho clause is unnecessary, b u t qu ite  
intelligible. I  do uot th in k  th a t the clause was intended to  in troduce a new 
condition, bu t ratlier to jn’ovide th a t no now condition shoixld stt any tim e bO 
introduced in to  the m ortgage. The Subordinate Judge appears to  th in k  th a t 
th is clause enables the m ortgagors a t any tim e to  call fo r acoountsi and in  the 
event of the account showing th a t  the  surplus profits eqiial the  am ount of 
the moi'tgag0*money, to demand roconveyance. This does »ot seeia to iae to
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bo the p rim ary  m eaning of the words nsed, aud  th e  ent?ro iusfcrxinient shows 
th a t  i t  was no t contem plated by the parties th a t  th e  m ortgagor shoxild pay 
him self the  m ortgage-m oney from  the ren ts and profits of th e  p ro p e rty ; 
if, a fte r paym ent o£ the G-overninent revenue, the  Rs. 800 and tlie in te res t 
due to the  hankers, there rem ained any surplns, th en  thafc surplus was to  be 
paid  in  d im inution  of the  p rincipal debts due by the m ortgagors to  th e  said 
bankers. There is no express provision as to wliat was to  he done w ith the 
surplus if  or when the  bankers were paid off. Tbe m ortgage rem ains in  force 
u n til  all the money secured on i t  is repaid to th e  m ortgagee, and i f  the  words 
‘ t a  ada-i-kul ru p iy a ’ merely mean, as I th in k  they do mean, ‘ so long as the 
m ortgage subsists,’ then th is  clause, although unnecessary, has a perfectly  
n a tu ra l and in te llig ib le  m eaning, and is not inco n sis ten t w ith  the  rest of the
deed..................................... ...........................................I t  was fu rth e r contem plated
between the parties th a t, whenever tbe property  became liable to  redem ption, 
i.e. a t the end of the original or extended term or th ereafte r, the  m ortgagors, 
i f  they wish to redeem, should sign ify  th e ir  in te n tio n  in  the m onth  of Bai- 
sakh and should close the account and redeem two m onths later. I f  th is is 
the correct construction  of tbe  deed, i t  is hardly necessary to consider the c ir­
cumstances of .the parties or other extrinsic evidence. This also, however, 
seems to me to  su p p o rt the construction  which I  have placed upon the,clause, 
regarding the m eaning of which I  differ from  the Subordinate Judge. The 
annual rent-ro ll of m ortgaged property was about lls. 8,900 and the  G-overn- 
m ent revenue was over Rs. 4,800, leaving gross profit o f about fo u r thousand 
rupees. The m ortgagors owed to the bankers named In  the mortgage-deed 
Es. 32,000, carry ing  an annual in te res t of Rs. 3,200, so th a t  the paym ent 
of this in te res t and of Rs. 800 to the m ortgagee him self would ordinarily 
absorb all the profits ; h u t if  there were any surplus, i t  was to be paid 
to the hankers in  d im inution of the  Es. 32,000. So long, therefore, as the 
bankers remained unpaid from  some other sourco than  the ren ts and profits of 
the  m ortgaged property , there was no chance of the m ortgage coming to  an 
end by reason of there being suflicient profits to pay ofi the m ortgage naonoy, 
and hence the  parties did n o t contem27late, and made no provision for, the 
m ortgagee paying him self the m ortgage money from the  re n t and profits
of the property. , ...................................... ..... ............................ As the deed has
been construed by the  Subordinate Judge, i t  appears to  me to  involve condir 
tions whicli no sane man of business would accept. I  hold th a t  when th is  su it 
was in s titu ted , th e  u su fruc tuary  mortgagee was holding under an unexpir^d 
term  and th a t the  m ortgagors were bound to give notice of th e ir in ten tio n  
to redeem before they  can redeem. I  therefore find both  points fo r the m o rt­
gagee, defendant appellant.

“ I t  is unnecessary for me to record a finding upon the th ird  p o in t/ ’

The District Judge therefore allowed the appeal aiid, dis­
missed the suit with costs. ; *

The plaiutiifs appealed to the High Oonrt. The appeal 
was heard by a Division Bench (Blair and Burkitt, JJ.), who
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1903 decreed she appeal and restored tbe decree of the Subordinate 
Judge. Their judgment was as follows:—

"T h is  is a su it fo i recloniptiou by the plaiatifPs, who went in to  Court 
upon the allegation th a t tlieii' m ortgagee, who was an usu fruc tuary  mort> 
gageCj had already repaid h im self out of the usu fru c t the whole of the 
mortgagc-uioncy due. The Court of first instance found th a t th a t was the  
fact, and i t  did so upon a consbrucbion of the m ortgage deedj hold ing th a t  
the mortgagee was to be taken to Ivivo collocted tlio jainabandi re n t  from  the 
tenan ts and was nob answeriihle only for the sums which he had actu.ally col­
lected. The figures upon th a t construction are perfectly plain and show th a t 
the jnortgagee has fa r moi'o than paid him self the am ount duo upon his m o rt­
gage, I t  was con'ended for the mortgagee th a t he was only answerable in  
account to the mortgagors for the sums actually collected by him from  the 
tenants, and fu rther, th a t the sums which he had so collected tallied to a rupee 
w ith the amount of the  paym ents which he had to  make for th e  Government 
revenue, the village expenses, his own in terest, and the in te res t o f certa in  prior 
m ortgagees which he undertook to pay. He had ftlso undertaken to pay 
towards the jjrincipal sum of such last-m entioned debts any residue which 
m igh t remain a fte r sa tisfaction  of the charges and in te res t m entioned above. 
He does not allege th a t he has paid any part of such principal. The Lower 
Appellate Court does not soenv to have dealt a t all, or a t  least to  have dealt 
properly, w ith the real question raised. I t  deals w ith the question of what 
ought to have been done had everybody stric tly  complied w ith  the provisions 
of the mortgage deed. I t  does not, a t all events explicitly, pu t upon the 
moi'tgage deed a construction conflicting w ith that of the C ourt of 0 rs t  
instance, but i t  .dismisses the su it of the plaintiffs upon the ground th a t 
the  defendant mortgogee was en titled  to notice of p lain tiffs’ in te n tio n  to 
xedeem. The Court below has fiiiled entirely  to  find whether the m ortgagee 
had or had not in fact p'lid himself out of the usufruct, in  o ther words, 
whether he had or had not received and appropriated any sum beyond the 
charges to be p-iid by him, the in te res t of him self and the in te i’est to  be 
paid by him to the prior incumbrancers. Upon the construction  of th e  docu­
m ent which commends itse lf to our judgniunt, the m ortgagee is responsible 
for the rents of the tenan ts as they are to be found in the jam abandi. He 
cannot cover himself by denying th a t he had actually collectcd the whole 
amount. He was bound to give the m ortgagors credit fo r  the gross ren ts  aa 
they appear in  the jamabmxdi. Upon th is  construction of the deed, i t  is d e a r 
from  -the judgm ent of the Court of first in stance  th a t  the mortgagee had 
■long ago paid himself, and i t  does not lie in his m outh to claim the 
advantage of notice of redemption.”

On this appeal, wiiicli was beard ^arte  ̂ Mr. (}. E. A. Moss, 
for the appellant contended that the suit was premature, iiias- 
much as iindcr the clausc in the mortgage-doed allowing a 
further term oi five years, fche period for which the appellant 
was entifiled to be ill poasesaion kud not expired at fchi6 iiistitutiori



of the suit. Moreover, tlie respondents were not entitled to 1903
redeem without payment of the mortgage-money, and were banarsi
bound under the berms of the mortgage deed to give notice of P e a s a d

their intention to redeem before bringing their suit: this they ram
had not done. Ifc was also contended that the High Court was Nabaih.
wrong in construing the deed in such a way as to make the 
appellant liable to account for the renti of the mortgaged pro­
perty as they appeared in the rent-roll, and without reference to 
whether he realized them or not: he was only liable to account 
for rents which he acfciially collected. As to the accounts in 
such a case, Shah Muhhun Loll v. Bahoo Sree Kishen Singh (1) 
was referred to, and it w'as submitted that the suit should be 
remanded for proper accounts to be taken.

X903, March 25.—The judgment of their Lordships was 
delivered by L ord Macnaghten :

This is an appeal ex parte from a decree of the High Court 
at Allahabad reversing a decree of the District Judge of Bareilly 
and restoring the decree of the Subordinate Judge.

The plaintiffs, who are now represented by the respondents, 
claimed to redeem without payment a mortgage held by the 
appellant over certain villages and a shop which belonged to 
them.

The mortgage was dated the 8th of September, 1884. It 
was expressed to be for a term of seven years, with an exten- 
sion of five years more if  both parties agreed. On the execution 
of the mortgage the mortgagee entered into possession of the 
mortgaged premises, and continued in possession until apparent­
ly a receiver was appointed in the suit. The mortgage deed is 
a very obscure document, confused throughout and in places 
contradictory. It partakes of the character of an agency 
or receivership deed as well as of the character of a usufructuary 
mortgage. The two purposes of the deed are so rrixed up 
together that it is difficult, if  not impossible, to determine the 
rights of the parties with anything like certainty. Th,e Sabor-i 
dinate Judge aftd the High Court- feoth came to the CQhcliisioh 
that the meaning of the deed was that the amount of the gross 
rental ag shown in the jamabandi or rent-roll, whether actually

(1) (1869) 12 Moo., I .  A., 157; 2 B. L. E ., P . C-, 44.
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1908 realized or Dot, was to be tukea’ avS the income for wliioh the 
mortgagee in possession was to be responsible- 

Peab&» This view does not seem to have been presented by the
Uam: plaintife themselves. Indeed  ̂the poiut was n’ot taken in the

N aeaiit. pleadiDgs at alJ. It appears to have been an inference drawn
by the Subordinate Judge from certain expressions ibund in the 
mortgage deed, which are by no means clear. On this footing 
the Subordinate Judge determined that the mortgage had been 
discharged and gave the plaintiffs a decree without determining 
the issues raised in the suit. The DiBtrict Jiidge  ̂ on fclie other 
hand, thought that was not the meaiung of the document  ̂ and 
went so far as to say that no sane man of business would have 
assented to such an arrangement. He dismissed the plaint with 
costs on the ground that the mortgagee was entitled to hold the 
mortgaged property for the extended term under an agreement 
alleged, but not proved, and the subject of one of the issues on 
which no finding was pronounced. He further held that during 
that extended term the mortgagors wore not entitled to any 
aGGOunts.

Their Lordships are unable to agree cither with the District 
Judge or the High Court, They do not think that the mortga­
gee was inteaded to be responsible for the rent-roll in the 
jamabandi under all circumstances. On the other hand, they 
.cannot doubt that under such a deed as that on which the suit 
is founded the principal must be entitled to call upon his agent 
to furnish accounts of receipts and payments.

Possibly if the evidence which appears to have been before 
the Subordinate Judge had been available on the appeal, their 
Lordships might have been able to arrive at a decision on the 
merits. As it is, there is no evidence before their Lordships on 
which it is possible to come to any conclusion—all their Lord­
ships can do is to express their dissent from the judgment of 
the High Clourt as well as from the judgment of the District' 
Judge and to remit the case to the Subordinate Judge with such, 
directions as seem to them to be necessary under the circum­
stances.

In their Lordships’ opinion the proper order will be as 
■̂ ollows;—
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Order the appellant to beau liis own costa of tliis appeal.
DiscUamc tlio dccroca of the IIi<>:li Cuurt and of tlic District 

Judge'TN'ithont costs. V r i b s d

Disoiiargo the deorcc of fclic Subordinate Judge  ̂the C03ts of i/̂ ic
the hearing before him to be costs in the c.uisc. Kabais.

Keniifc the suit to the Sabordinute J.udge.
Dcclarc that aGCording to the trnc constnictioii of the mort- 

gago deed of the 8tk of September, ISSi, the defendant, the 
iiiortgagoe, is not respoiiKible for the amount of the groris rental 
as shown in the jamabandi, but only for such sums as were 
actually received by liira or on his behalf, and such sums, if  
any, as might havo been received by him but for his own neglecfc 
or fault.

Take an ac-jouiit of the dcfeudant̂ 's receipts and payments 
under the said mortgage deed, and let the ultimate baluncc due 
t j or from the defendant bo certified.

Enqn.ire v̂hat, if anything, was due to or from the defendant 
in respect of the said mortgage at the date of the commence-' 
mcnt of the suit, and what was the amount, if  any, in the hands 
of the defendant at that time.

Let the ultimate balanoe be paid to the party to whom it 
shall appear to be due within such time as the Judge shall direct, 
and let the coBts of the sint bo borne and paid by the defendant 
if  it shall î ppcî ''!-’ nothing was due to him in respect o f  the 
said mortgage ab the data of the commencement of the said suit, 
but if  it shall appear that at that time anything was due to the 
defendant in respect of the said mortgage, let the cost.3 o f  the 
suit be borne and paid by the respoiidents.

Their Lordships will humbly advise his Majesty acoord- 
ingly.

A2>2)eal allowed: case remanded.
Solicitors for the appellant—Messrs. BarroiOf MogerSj and 

Jfevill.
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