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JScfoi'G M r. Jusiu'o B ta ir  and M r. .TasUcc Jkcnerji.
SAT KAEAIX AUD OTilEES (JtTDGJtEJJT-DEBTOEs) u. KADHA KISHAN AJ?D 

OTHEKf? (DECEEE-EOLDEES) *
Aci 1\̂ Q. I/-’'t//1882 (Transfer o f  J?r oik >'I y  A cl), sections 88, Mortgage—

Order ahsohdtifur side o f  jtari o f  irroiieriij morfgaged— Ajj^pecd from  
dcrrcc—AjijjItraiinn. fo r  fitrfliGi' order fo r  sale c f  vnlire j)ru].)(.‘rfy  fo r  
(incmowHi inoliuUng iuturesl accrued peiuh'ni/ fits ap}!oal.
C o r t a i n  m o r t g a g e e s  i n  w l io j s o  f a v o u r s  d u c m i  f o r  s a l u  o f  t l i o  m o r t g a g f c l  

p r o p e r t y  l i a d  b o L 'u  passed, o b i i i i u L ' J  a n  o r d e r  i i b a o l u t c  foi- y a l e  o f  a p o r t i o n  o f  

t h e  i i i o r t g i v g o d  p r o p e r t y .  T l i c  j a d g i i i c u L - d e l J t o r s  sippouled I’ r o i i i  t l i o  d e c r c o  f o r  

s i i l e ,  a n d  p o n d i n g  t U o  a p p e a l  i U o  a m o u n t  r e a l i z a b l e  b y  a a l e  o f  t h e  m o r t g a g e d  

p r o p o r f c j ?  w a s  i n c r e a s e d  l i y  fc lw  a c c r u a l  o f  i n t e r e s t ,  T h o  j  udgment-debtorti’appeal 
w a s  d i s m i s s e d .  S o l d ,  I b a t  u n d e r  t h e s e  ( j i r o iu n s t a n e e a  t h e r e  w a a  n o  o b j e c t i o n  

t o  t h e  decrce-LolderSj aftor t h o  d ls m i. s f c ia l  o f  t h e  j u d g m e n t - d o b t o r y ’  a p p e a l ,  

a p p l y i n g  f o r  a n d  o b t a i u i r i g  i i  f u r t h e r  o r d e r  a b s o l u t e  f o r  .‘s a le  o f  t h e  w h o l e  o f  

t h e  m o r t g a g e d  p r o p e r l y  f o r  a n  a n i o i m t  i n c l u d i n g  t h e  I n t e r e a t  a c c r u e d  d u e  

s u b s e q u e n t l y  t o  t h o  p a s s i n g  o f  t h e  f i r s t  o r d e r .

T h i s  appeal arose out of an application for a decrcc absdlutc 
for sale nDiler section 89 of the Transfer of Property Act. 
Tho tlcMjrGc-boldcrs obtaiiiod n, decree for B a l e  luider section 88 
of tlic Transfer of Property Act on tlie 22nd of July, 1899. On 
the 14tli of NovemLcr, 1800; tlic judgment-tlebtors appealed 
against tliat decrcc to the High Coiirt. On the 9th of Augnstj 
1900, the decrec-hoklcr.s applied for an order absolute for tjale, 
but asl îng for sale of a part only of the mortgaged property. 
The dcorce-holders ol)tained an order for Bale, but apparently, 
o’̂ ying to the record licing in the High Court, no f̂ alc actually 
took place. On tho 0th of April, 1902, the High Court dis­
missed tho appeal of the jndgment-debtora and aifirmcd the 
decree of the 22nd of July, 1809. Thereafter tlio deoree-holders 
made a fresh application for an order abHoliite for sale to the 
Court executing the decree, and therein asked for tho sale of 
the entire mortgaged property for an amount which included 
interest accrued during tho pendency of the appeal in thfe 
High Court. Tho executing Court granted this application, 
and thereupon the jndgment-debtors appealed to the High 
Court.

* I?ii'sfc Appeal (es.ecntion) Iso. 226 of 1S02, from  aix order of E ai A nant 
Jiam, Subordinate Judge of Ghaziptir, dated the  6tli Septem ber 1902.
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Pundit Moti Lai Hehvu, for the appellant'.
Mr. A. E. HyvGS, fn* the rcspoiKleiits.
B la ie  and BaneRJIj JJ.—T1iq appellants jiidgment-dcbtors 

in this casG are persons against wliom a dccrco luis been passed 
iipon a mortgage under section S'j of tke Transfer of Property 
Actj and tliat decrce ha-j been followed in ordinary course by 
an order absolute for the sale of sneh part of the mortgaged 
property as may be neoescary to satisfy the liability as it sto:.‘d 
at the time when such order v;a3 passed. The decree fnr saki 
under section 8S became tho subjeot of an appeal to tlie High 
Court, and after the usual lafjse of time fuafc appeal v̂a.s dis- 
po.̂ ed of by a deeree dismia.-ung the appeal and affirming the 
de.irce of the lower Grart. Thereupon the deerce-hoklerd  ̂
realizino; that from the date of the order abioluto to the date 
of the decree of this Conrt, whieli i,s the only dcoree to bo acted 
upon  ̂there had been an increase in the anioiuit of interest due, 
applied to the executing Court for a snpplcmentary order abao- 
lute to enable them to sdll for that aDiomit ai well a.s for the 
original debt, and for that purpose they applied for sfalo, not 
only of that part of the mortgaged property for the sale of 
v/hich they had previously obtained an order, but of the wdiole 
property. It id that order which is complaiued of here by the 
judgment~debtor3. In our opinion the complaint is without 
snbotance. I f  the part ordered ta bo sold under the original 
order proved to be insufficient to meet the plaintiffs  ̂ claim  ̂a 
further order would have to bo applied for for the sale of the 
other part of the mortgaged property. The order now in ques­
tion practically does nothing more thaa thi'̂ . It is true that in 
terms it is an order for the sale of the whole property, and it 
may well be that the sale of the whole property may turn out to 
be unnecessary in order to satisfy the plaintiffs’ claim. But 
that order does not compel the exoonting Court to sell the whole 
of the property; and vyliether suoh sale be nosessary to satisfy 
the demand of the decree-holdors or not. an esecutinff Court 
has in this matter a discretion whiehj as far as we know, it 
always csercises  ̂that is, to sell only so muoh of the mortgaged 
property as is necessary to satisfy the  ̂decree, and no more,

1‘IU3

S a t N a k a i k  
■v.

IIavua
K is h a j t .



1902 Uiicler t l ie s G  circiimstauoes we think Mr. 31oti LaVs clients 
S a t  N a h a m  ^ave been in no way prejudiced by the order coinplained of. 

We dismiss the appeal with costs.
Habha a 1 t  - 1KisffAN. Appeal m s 'n v b s s e a .
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1903 Sefure  S ir John Slanlcy, KinqM, C W f  Justice and M r, JtisUce JSlair.
Jamiar}/ 27. K U N W IH  at.’d  a i to th e r  (O b je o to e s)  AMBIKA PARTAP SINGH

( D e o e b e -h o x d e r ) .*

H indu X(t'iL'—Jliiidu ividoui—TP'idoto in jiossession o f  deceased hvshand's j:iro-
perh/ ousted h / adoj)ted son— Mesne jvi'ojiis—-Ihfainfonance— Set^nff—
Sums ox])cnded o n f  iuicral eeremonios o f  laie oivner,
A Hindu widow wlio liad been for some years in  possession of tlio iuuxiov- 

Q,ble property of her deceased liusband was ousted by a claiinfint who provad 
his t itle  as adopted son of the said deceased liusband, and a doci-co fo r mesno 
profits was given against the widow. ITeld on appeal in  execution of the 
dccree for mesno proflts—(1) tlia t in  absence of evidence of nogligence the 
docree-holder was en titled  only to the ren ts actually collected; (2) th a t  the 
widow was ontiLled to  got off her claim for maintenance, which was to  be fixed 
w ith  due regard to  the extent of the  property and the social position  of the 
widow; and (3) th a t the  widow was entitled  to set off such reasonable am ounts 
as m ight have been expended by hor on the funeral ceremonies of her late 
husband, which the  adopted son would otherwise have been bound to perform .

Whafc was a voaaonable m aintenance and what sum should bo allowed in 
respect of the funeral cotcmonies under the circumstances eonaidered, Sreo- 
m-iitty NittoMssoree Dossee v. Jugandro N anth MullicTc (1) referred  to.

T h e  facts out of which this appeal arose arc the fo llo w in g « 
Gliaudliri Gandharp Singh died possessed of considerable pro­
perty the annual nett income of his immovable ]>roperty amount 
iiig to about Rs. 8,000 a year. Upon liis death his widow Thaku- 
rain Dalel Kunwar took possession of his estate, believing that 
slie was entitled to do so as his widow, he having died childless. 
She had remained in possession for some years when one 
Ambika Partap Singh instituted a suit to eject her from the 
property, alleging that he was the adopted son of Chaudhri Gan­
dharp Singh. The Court of first instance came to the conclusion 
that the plaintiff had proved the fact of his adoption and passed 
a decree in liis favour for possession and mense profits. On 
appeal this decree was upheld, tliough with some liesxtationj by

^ Pivat Appeal No. 239 of 1901, from  a decree of P and it R a in a th  Saheb^r 
Suboj-diifate Judge o f M ainpuri, dated the 4 th  of June, 1901,

(1) (1878) L .R „ 5 I .A .,B e ,


