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the Appellate Conrt vpou the first wnd differ upen the second.
But the result is that the wsuit of the plaintiffs) the present
respondents, fails and was zightly dismissed by the First Court,
thorgh not upon the right grounds, '

Their Lordships will Liombly advise His Mejesty that the
decree of the Judicial Commissioncr’s Court should be set
aside with costs; and that of the Additional Civil Judge of
Lucknow affirmed. The respondents will pay the costs of these
appeals.

' Appeals allowed.

Solicitors for the appellants: - Messrs. Watkins & Lem-
priere. ]

" Solicitors for the respondent :—Messrs. 7. L. Wilson & Co.-
J. V. W.

FULL BENCH.

Befora Sir Johxn Stanlsy, Knight, Chief Justice, Mr. Justice Knox and
Mr. Justice Blair.

ABDUL GHANT (PrAINTIrs) v. MUSAMMAY BABNI (DEFENDANT) *
Practice— Pleadinge—Failurs of plointily to prove the caso set up by kim in

hisz plaint—Right to succeed upon @ case different from that allegad.

The plaintiff came into Court alleging that the defendant hid, about
eight years previously, hired a house from him at & monthly rent of one
rupee, but latterly had failed to puy the rent, and that the plaintiff had given
the defendant notice bo quit the house. The plaintiff claimed posscssion and
damages, but not avrears of rent.

The defendant denied the tenaney alleged by the plaintiff, and asserted
that she had been in adverse possession for a period of seventeen yours, She .
also asserted that she had purehased the land upon which the house stood, and
bad herself built the Louse, o

The findings in first appeal of the Court below, after a remand of issues -
by the High Court, were, that the plaintiff was the owner of the house, and
that the defendant occupied the house as a friend with the permissicn of the
plaintiff ; that the defendunt had never Lefore this asserted her title to the
house, and that her possession was permissive,

# Second Appeal No. 828 of 1900, from a decree of Mdnshi Muhammad
Siraj-ud-din, Judge of the Court of Smull Causes, exorcising the poweis of &
Bubordinate- Judge of Allehabad, dated the 20th duy of April, 1900, .reversin
the decves of Babu Baidya Nath Das, Officiating Munsif of Allahabad, dated®
the 12th day of Februarz, 1900,
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Held, that the plaintiff was entitled wpon the facts found to o decroe
for possession notwithstanding that his cise had becn that the defendant
was his tenant.

Bajrang Des v, Nond Lal (1) and Balmvkund v. Dalu (2) dist nguished.

Ix tlo snit out of which this appeal arose the plaintiff
sought to raccver possession of a heise which was in the pos-

cession of the defendant. The piainiiff alleged in his plaint

that about cight years previously the defendant had hired the
house at a moathly rent of one rupee, that the defendant failed
to pay any rent from February 1899 to the 30th of November
1899, and that on the Sth of November 1899, the plaintiff had
given the defendant notice to quit the premises. The plaintiff
claimed possession of the honse and damages, but made ne
claim for rent. The defendant filed a written statement, in
which she set up the case that she and her sons had been in
adverse possession of the house in question for a period of seven-
teen years, and she relied upon the Statute of Limitation. She
denied that sl-e ever hired the house from the plaintiff. She
farther alleged that she had purchased the land which formed
the site of the honse, und had built the house upon it, and in
faunt denied i foto the title of the plaintiff. Upon these plead-
ings cerfain issnes were joined, and amongst them the issues
whether the plaintiff was the owner of the house in dispute,
and whether the defendant had been in adverse possession for
more than twelve years. The Court of first instance (Munsif of
Allahabad) found that the plaintiff had not succeeded in proving

the tonancy alleged by him, but found that the plaintiff had all

along becn in proprictary possession of the house, and that the
defendant’s posscssion was mercly permissive. The Munsif

accordingly decrced the plaintiff’s claim. On appeal the lower

appellate Court (Small Canse Court Judge cxercising the powers
of a Bubordinate Jndge) reversed the decision of the Court of
first instance npon the sole ground that inasmuch as it had been
established that the defendant’s pessession of the house was
permissive, and the plaintiff had not come into Court upon an
allegation that the defendant’s poseession was permissive, but
had alleged in the plaint that the defendant was a tenant and

(1) Weckly Notes, 1884, p. 285. {2) Weekly Notes, 1901, p, 157,
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had failed to prove this, he could not succeed in the suit.
Kgainst this decree the plaintiff appealed to the High Court.

By the High Court certain issucs were referred to the lower
appellate Court, namely: (i) What was the nature of the
occupation of the house in dispute by the defendant? (ij)
was the defendant’s possession adverse or permissive? If
adverse, for how long did the defendant hold such possession ?
On these issues the Court below found that the plaintiff was the
owner of the louse, and that the defendant oceupied the house
as a friend with the permission of the plaintiff; that the defen-
dant had never before asserted a title to the house in dispute,
and that her possession was permissive.

Maulvi Muhammad Ishag, for the appellant.

Munshi Gulzari Lal, for the respondent.

Sranrey, C.J. and Kxox and Brarr, JJ.—The suit out
of which this appeal has arisen was brought by the plaintiff to
recover possession of a tile-roofod house which was in the posses-
sion of the defendant. In his plaint the plaintiff alleged that
about eight years ago the defendant hired the house in dispute
at a monthly rent of one rupee, that the defendant failed to pay
any rent from February, 1899 to the 30th of November, 1899,
and that on the 8th of November, 1899, the plaintiff gave $o the
defendant a notice to quit the premises. He claims possession
of the house and also damages. It is noticeable that no claim
in respect of rent ismade. The defendant filed a written state-
ment, in which she set up the case that she and her sons had been
in adverse possession of the house in question for a period of
seventeen years, and she relied upon the Statute of limitation.
She. denied that she ever hired the house from the plaintiff, and
gaid that the allegation as to her being a tenant was false. - She
also alleged that she purchased the land which forms the site of
the house, and built the house upon it, and in fact denied in
toto. the title of the plaintiff. Upon these pleadings certain
igsues were joined, and, amongst others, these issues, viz. whether
the plaintiff was the owner of the honse in dispute, and whe-
ther the defendant had been in adverse possession -for more
than twelve years. The Court of first instance found that the
evidence. given by the plaintiff to prove the: tenancy was of 8
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flimsy natuve, and rejected it, and found that the tenancy set
up by the plaintiff was not proved. It found, however, that
the plaintiff had all along been in proprictary possession of the
house, and that the defendant’s possession was simply permis-
sive. Accordingly, it decreed the plaintif’s claim. On appeal
the lower appellate Conrt reversed the decision of the Court of
first instance upon the sole ground that inasmuch as it had been
established that the possession of the house by the defendant
was permissive, and the plaintiff had not come into Court
upon an allegation that the defendant’s possession was permis-
sive, but alleged in the plaint that the defendant had been a
tenant and bad failed to prove this, he could not succeed in
that suit. The Subordinate Judge relied upon the ruling in
the case of Bajrang Das v. Nand Lal (1). Now it is to be
observed that the plaintiff here sued, not in respect of any sub-
sisting tenancy, nor did he suc for arrears of rent. His allega-
tion is, that whatever the nature of the occupation of the
premises by the defendant was, bher right of occupancy had
determined prior to the institution of the suit. -The case, as we
have pointed out, as sct up by the defendant, was a denial
of the proprietary title of the plaintiff, and the setting up of
an adverse title in the defendant under the Statute of limita~
tion. This Court, having regard to the dismissal of the claim
by the lower appellate Court upon the ground to which we have
referred, considered it nocessary o vefer certain issues to that
Court for determination. These issnes are—{(i) What was the
nature of the occupation of the house in dispute by the defend-
ant ? (it) Was the defendant’s possession adverse or permissive ?

If adverse, for how long did the defendant hold such possession ? |

The learned Subordinate Judge has found upon the first
issié” that the plaintiff isthe owner of the house, and that the

defendant occupied the house as a friend with the permission

of the plaintiff. Upon the second issue his finding is that the
defendant never before this asserted her title to the house in suit,
and that her possession was permissive. It is now contended
before us by the learned Vakil for the respondent, notwith
standing these findings, that inasmuch as the plaintiff did ne
' {1) Wackly Notes, 1884, p. 285.
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cstablish the case which he set up, namely, that there had pre-
viously been a subsisting tenancy, his suit must fail. Weecannot

axcede to this contention. X6 is clear thabt the defendant was

not taken by surprise. She clearly understood the case which
she had-to meet, namely, the case set up by the plaintiff that

“heawas the owner of the hiouse. In the case relied upon by the

lower appellate Court, one of the claims made by the plaintiff
was to recover arrears of rent in respect of the property in dig-

pute. That caze was hased upon the existence of a tenancy,

and therefore i+ different from the present case, for here there

iz no elaim for rent. The claim is confined to the recovery of
possession of the property and damages: This is sufficiert to

differentiate the two cases. We may observe as regards the

case 1n this Court, which was also relied upon in argument,

ramely, the case of Bulmakwnd v. Dalu (1), that in that case

tie only issue which was framed by the Court of firet instance.
was-—“Did the plaivtiff let part of the property in dispute to

the defendant at the rent of four annas & month ?2”  The only

issue framed was as to the existence of a temancy. That is not

the present case.  Cases of this kind must be decided aceord-

iug.to the circumstances of cach partioular case. We think

that therc was nothing in the claim and in the issues which

were raised which could possibly have taken the defendant by

surprise; and now that the trne facts have been ascertained by

the Cowrt, the technical difficulty which has been relied upon

eannot, we think, be allowed to defeat the plaintiff’s claim,

We therefore think that the decision of the Court of first

instince was covrect, and that the decree of the lower appels

late Court cannot stand. We allow the appeal, set aside the

decree of the lower appellate Court, and restore the deeree of the -
Court of fixst instance. The defendant wmust pay the costs of

this appeal, and also the cost in the lower appellate Court.

{Beé also Hagi Ihan v. Baldeo Das (2).—En.]
A : _ Appeal decreed.
{1) Weekly Notos; 1001, p. 157,  (2) Wockly Notes, 1001, p. 188,



