
tliat of the Munsi£f but I would under the circumstances allow isss 
no costs of this appeal. A b d o l

N o e e is , J.— I agree with Macpherson, J., ia allowing this gtDAaoE 
appeal I  have pointed out to my learned colleague, Mr. Justice ^ .DUIiljARA-JT
Mitter, that in the case of Jlioti Sahu v, Blmbun Gir (1) we M4.EWA.at. 
overlooked the provisions of Art. 175 of the Limitation Act, 
and I  am authorized by him to say he concurs with me in 
thinking that our decision in that case was erroneous.

J. V. w. Appeal allowed.

Before Sir iV. Comsv Selheram, Knight, Chief Jusiioe, and M>\ Justice
Cunningham,

MULLA ADJIM, In re (Pbtitionkb.)’*
Bnrmah Courts Act {X V IIo f  1875), s. Certificate of adminisiration— March \4. 

Act X L  of 1858, s. 2B—Appeal under Act X L  of 1858.
Tlie appeal given by a. 28 of Act X L  of 1858 is subject to the ordinary 

law o f appeal laid down in tlie Biirmali Conrts Act.
No appeal, therefore, will lie from aa order refusing an application for 

the issue of: a certificate of admiaistratioti under Act XL of 1858, it being- 
impossible to place any speciiio money valuation on such an application.

T h is  was an aj>plication made by one Mulla Adjim, in the 
Court of the OfB.ciating Recorder of Rangoon, for the issue of a 
certificate of administration, under Act XL of 1858, to the estate 
of certain minors. The application, for reasons immaterial to 
the report, was dismissed.

The petitioner appealed to the High Court against this order of 
dismissal, the appeal being admitted by the Registrar subject 
to the question as to whether an appeal would lie at all being 
%ised at the hearing.

Mr. Stohoe for the appellant.—I contend that an appeal lies from 
the decision wxder s. 28 of Act XL of 1858j and that neithe? the 
Burmah Courts Act nor the Civil Procedure Code interfere with the 
power of appeal given under Act XL. The case of G'olam 
Rahman Fatima Bibi (2) is a decision under the Burmfiih 
Courts Act, and is therefore inapplicable.

* Appeal from Ovder No. 440 of 1888, against the order of R. B. T.
MaoEwen, Esq., Officiating Recorder of Rangoon, dated the 25tliof Sep. 
tember 1886,

VOL. XIV.] OALOUTTA SERIES. S51

(1) 1, L . B., 11 Oalo,, 143. (2) I , h. B,, 13 Calc., 333.



3 5 2 TH E IN D IA N  L A W  REPORTS. [VOL, X IV .

1887

In re 
W o  IT. A 
ABJIM.

1837 
Sfarch 11.

No one appeared for the rcspoBclent.
T h e  judgment of the Oourb (P e t iie r AM, C.J., and Ounning- 

HAM, J.) was delivered by

C unningham :, J .-—The first point wliich arises in this appeal 
is the question whether wo have any right to hoar it. We think 
wo, have not. The powers of appeal from the Court of the Re­
corder of Rangoon are of a special character, and are defined in 
s, 49 of Act XVII of 1875, which lays down certain money 
limits within which, and v?ithia which alone, an appeal lies to the 
High Court here. Then s. 28 of Act XL of 1858 provides that 
all orders passed under the Act shall be open to appeal under the 
rules in force for appeals in miscellaneous cases from, the orders- 
of such Courts. We might have felt soino doubt as to the effect 
of these two provisions but for the provisions of s, 95 of the 
Burmah Courts Act, which expressly refers to Act XL of 1858, 
and in effect embodies it as one of the enactments of the Act itself.

We think, therefore, that it is perfectly clear that the appeal 
given in Act XL of 1858 is subject to the ordinary law of appeal 
as laid down in the Burmah Courts A ct; and consequently, as 
in this ease there is no specific money value which enables us to 
say that an appeal does lie to this Court, we must, following 
former rulings of this Court on the point, hold that no appeal 
lies. The present appeal must therefore be dismissed.

T. a . p . Appeal dismissed.

Me/ore Sir W. Comer Fedwram, Knight, Chief Jiisdaa, and Atr. Jusiioe 
Cunningham,

EA.M CULPO BHATTACHAUJl (DisouKE-noLDBu) «. RAM GIIUNDBB 
SHOME AND oTiiEua (J obohknt-dedtoks).**

Decree payalle i y  Instalments— Instalment, Failure of whole sum decreed to 

all due— Right of decree-holder to waivB his right to exBeute the whole 
decree— Waiver—Limitation Act, X V  of 1877, Seh. II, Art. %.
A proviso, in a decree made payable by inslalmontsj by -whieb the 

whole amount of the decree is to become due upon default in payment of 
any instalment, is a proviso enuring for .tJie benefit of the dooi'ec-holder

* Appeal from Order No. 406 o f 1886, against tlio order of S. H. 0. 
Taylcr, Esq., District Judge of Burdwan, dated tho 14lh of July, 1886, 
reversing tho order of Baboo Nundo Lall Dey, Munsiil o f Bood Bood, dated 
the 7th of April, 1886.


