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Before Sir John Stanley, K night, C h ie f Justice, and M r. Justice  S n r h i t t .
RAGrHUBAR DAYAL an d  a n o th eb , (P iA iN T irrs) v. JW ALA SIN G H  ATO 

OTHEBS (DebBNDASTs).*
O h il Trocadure Code, section 44— M isjoinder o f  causes o f  action—8w>it 

including claims under two separate mortgage-deeds.
S e ld  that section 44 of tlie Code of Civil Procedure has no applicivtioii 

to the case of a plaintiff who, holding two mortgage deeds over sepai'ato 
properties, joins both in one suit for sale or forecloaiire. CMdamiara F ilia l 
V. Ra77M3mni F illa i (1) and Amhiha D a t  v. Ham TJdit Fa\ide (2), referred to.

Thi8 was a suit for recovery o f  money, or in default o f  pay
ment for  foreG losure, based iipou two mortgages by ooudifcional 
Fule, both execiitod on tlie same data, but relating to different 
properties and for  different amounts. Tlie defendants were th e  
representatives in interest of the original mortgagor. Amongst 
ofcher pleas the defendants objected that in view o f  section 4 i  

of the Code of Civil Procedure there was a misjoinder o f  causes 
o f  action which was not permissible except by leave o f  t l ie  

Court, and such leave not having been obtained, the suit must 
fail.

The Court of first instance (Subordinate Judge, of Cawnpore) 
accepted this contenti''>'n. and accordingly gave the plaintiffs a 
decree upon one only of tlie two mortgages in suity dismissing 
the suit so far as tlie other mortgage was concerned. From this 
decree the plaintife appealed to the High Court, urging that tlio 
lower Court was wrong in considering section 44 of the Code of 
Civil Procedure to be applicable to the suit, and that in any 
case, if  the section was applicable, the Court ought not to bave 
dismissed part of the suit, but ougbt to have returned tbe'plaint 
for amendment.

Mr. E. A. Howard, for tbe appellants.
Mimshi Jang Bahadur Lai, for the respondents.
Stanley, C.J., and Buekitt, J.—The plaintiffs in this 

suit held from the predecessor in title of the defendants a mort- 
gage by way of conditional sale, dated tbe 4th April, 1883, of a 
zamindari share in certain villages and also of khudkasht

* First Appeal No. 220 of 1900, from a decree of Munshi *Sheo ^ahai.
Officiating' SuboTOinate Judge of Cawnpore, divted the 6feh day of Angast, 19G0,

(1) (1882) I. L. R., 5 Mad., 161. (2) (1895) I. L. R., 17 All., 274.
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lands. They likewise, under a similar mortgage by way of 
conditional sale of the same date, held certain sir land from the 
same party. In the suit out of which this appeal has arisen the 
plaintiffs songht to realize the amount of the two mortgages by 
foreclosure of the mortgaged properties. An objection was 
taken in the Court below to the joining of the two causes ol 
action arising upon the two inortg'age-deeds in the same suit, 
and the learned Subordinate Judge acceded to the objection, 
holding that it was well-founded under section 44 of the Code 
of Civil Procedure. The plaintifis’ elaiii) accordingly was 
decreed in respect of one of tho mortgage deeds, but as regards 
the other it was dismissed. From thifi decree plaintiffs have 
preferred this appeal. It appears to us that tho Subordinate 
Judge was in error in applying to the case the provisions of sec - 
tion 44, inasmuch as the suit which was instituted by the plain
tiffs was a suit for the recovery of moneys due on foot of tho 
respective mortgage-deeds, and in default of payment of the 
amounts which should be found to be due thereunder for fore
closure of the mortgaged property. If the suit be regarded as a 
suit for the recoyery of money, then clearly section 44 has no 
application. If, on the other hand, it be regarded as a suit for 
the recovery of immovable property, section 44 would likewise 
have no application, inasmuch as no cause of action other 
than the causes of action in respect of which the suit for the 
recovery of immovable x>roperty was brought, was joined with 
the suit. A similar question came before the Madras High 
Court in the case of Chidarahara Pillai v. Ramasami Filial
(1). 'The learned Judges there held that section 44 prohibits, 
not the joinder of several causes of action entitling a plaintiff to 
the recovery of immovable property, but a joinder with such 
causes of action of causes of action of a diff'erent character, 
except as excepted in the section.̂  ̂ Likewise in the case in 
this High Court of Ambika Bat v. Ram Udit Pande (2), it was 
held that “ where a zamindari share and sir land held with it 
were sold to the same vendee by two separate deeds of sale exe
cuted on the same day, a suit to pre-empt both the zamindari 
share and he sir land was not liable to be d âfeated oa the 

(1) (1882) I. L. R., 5 Mad., 161. (2) (1896) I. L. R., 17 All.,
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ground of misjoinder of causes of actiou/-' In Iiis judgment. 
Aikman, observes ;— I find myself iinable’to hold that the 
terms of section 44 apply to this .case.” He then refers to the 
case in the Madras High Court to which we . have referred, 
and coDciirs in the interpretation there pnt upon the provi
sions of section 44. "We also think that this case does not eome 
•within the provisions of section 44, and that the Subordinate 
Judge was in error. We must allow the appeal and remand 
the case under the provisions of section 562 of the Code of Civil 
Procedure for trial as regards the mortgage by conditional sale 
of the sir lands. "We may observe that if the Subordinate J tidge 
had considered it inadvisable to try the two causes of action 
arising under the two mortgages in the same suit, it was open 
to him under the provisions of section 45 to order separate trials. 
He did not, however, do so, labouring under the mistake that 
section 44, and not section 46, applied to the cape.

The appellants will be entitled in any event to the costs of 
this appeal.

Afpecd decreed and came remanded.
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B efore M r. Justice B lair.
SALIG RAM (D b c b e k - h o i d e b ) «, MUR AD AN and OTaBBS (JtrDftMSKa'-

BEBXOBS).*

A oi No. I V  0/1882  {’Transfer o f  Tro^ert^ sectiong 86 and 87— M ort-
gage— l&edemjption-lLedemptionposaiMe at ani/ tim e m itil m l order abso- 

lute under section 87 has leen made.
A mort-gagor wlio has obtained a decree for redemption may pay in 

the decretal amount, and obtain redemption at any time up to the making 
of an order absolute under section 87 of the Transfer of Proper-ty Act, 18®; 
ITor is the mortgagor deprived of liis right to redeem by the fact that under 
(in order of Court, not Iwing an ordei* under section 87, the mortgagee has heeii 
put into possession of the morfcgiaged property. M M U  v. M iita f  S m  (I) and 
Somesh V. Sam Krishna Chotodhry (2) followed.

This was an appeal arising out of proceedings in execution 
of a decree for foreclosure of a mortgage. The decree-holder

1^3 
January i6.

* Second Appeal No. 841 of 1901, from an order of Sfaulvi Syed !T«̂ jam 
jnul Hnsain> Sgbordinate Judge of Farrulchahad, dated the-6th ctf Angast, 
1901j reversing the decree of BabuHari Mohan Banerii, Munsif of Fat'ehgarh. 
dated the 3rd day of May 1901.

(1) (1898) I. L. K , 20 All, 446. (2) (1900) I. L. 27 Calo.̂  705,


