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see anything to- preclude liim from procecding against other
portions of the property, so long as he dncs so within the
time allowed by law. TFor these reasons we dismiss the appeal
with costa,

Appeal dismissed.

FULL BENCH.

Bafore Sir John Stenley, Knight, Clief Justice, Mr. Juslica Knox and
Mr. Justice Banerji.
DEBI SINGH axp orEEEs (PrLAInTizms) o, JIA RAM aNp oTmnms
(DRFENDANTS).®
Hindw Law— Mitakshara~—Joint Hindu family—Hortgage of jotni family
property evecutsd by the father— Dacroe and sals of mortgayed property—
Suit by sons to recover their shares—Act No. IV of 1882 (Transfer of
Property det), section Bb—=Effoct of sale.
Where property belonging to a joint Hindu family has been sold by aue-

- tion in exccution of a deerce obiained upenm a mortgnpe of such property

executed by the father of the joint family, it is open to the sons to sue for
the recovery of their shares in the property so sold, if they were not made
parties to the suit in which the deeree against their father was obtained,
provided that the mortgagee had ab the time of suit netice of their interests
in the property. But their suit must be based upon some ground which
under the Hindu law would free them from iiubility as soms in a Hindu joint
family to pay their father's debts. A sale once having taken place, the: sons
cannot suceeed in a suit to recover the property sold upon the solo ground
“thet they wera not made parties to tho original suit. Kaewnsille v. Chandar
Sen (1) overruled. Hargu Lal Singk v. Gobind Rai (2) and Blawani Prased
v. Hallu (8) distingnished, Rewe Mahton v. Ram Kishen Singh (4), Nanowi
Babuasin v. Modhun Mokun (5), Suraj Bunsi Kosr v. Sheo Proshad Singh (8),
Malkarjun v. Navhari (7} and Bhagbut Porehed Singh v. Gérja Koer ®
referred to,
Jia Ram and bis three sons, Debi Singh, Balwant Singh and
Dharam Singh, constituted a joint Hindu family governed by
rules of the Mitakshara law. As such joint Hindu family. Jia

Ram. and his sons owned a 10 biswansi share in a holding in

* Appeal No, 55 of 1901, under -section 10 of the Luhtcrs Tatent,

(17 (1900) L. L. R, 22 All, 377. (5) (1885) I. .. R, 18- Cale., 21,
5 (1897&1 L. R., 19 AlL, 641, {6) §1870)I L.REGIL A, 80 .

(3) 51895 L L. R, 17 All, 537, é7) (1900 T. L. R, 25 Bom., 837.

(4) (1886) I..L. B, 14; Gaxc 18, 8) (1888).1. L. R.,.IB‘C&IQQ 717.,
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Kunjan Bazar, pargana Mecrut. Jia Ram executed three mort-
gages of this share in favour of one Tulsi Ram, namely a mort-
gage of the 22ud of March, 1882, to sccure a principal sum of
Rs. 1,360 and interest : a morbgage of the 4th of December, 1886,
to secure a principal sum of Rs, 850 and interest, and a mortgage
of the 28th of April, 1887, to secure a principal sum of Rs. 300
.and interest. Oun the two later mortgages Tulsi Ram instituted a
suit against Jia Ram for sale of the mortgaged property, but he
did not make Jia Ham’s sons parties to that suit. A decree for
sale was passed in that suit on the 10th of June, 1890, and on
the 19th of January, 1891, an order absolute was made for sale of
the mortgaged property, and the same was sold on the 20th of
December, 1893, and purchased by two persons named Tara
Singh and Nain Singh, subject, however, to the first mortgage
of the 22nd of March, 1882. The names of the purchasers were
subsequently recorded in the khewat as owners of the property.
Thereafter, on the 8th of September, 1896, the sons of Jia Ram
instituted a suit for recovery of proprietary possession of their
shares, amounting to seven and a half biswausis, in the property
sold, on the ground that the decree and sale were illegal and
void as against them. The Court of fixst instance decreed the
plaintiffs’ claim, and this decree was upheld by the lower appel-
late Court on appeal. Bub the defendants appealed to the High
Court, and there the decision of the two lower Courts was
reversed, and the suit was dismissed. The single Judge -who
beard the appeal followed the decision in Kaunsillev. Chandmr
Sen (1). From this decision the plaintiffs preferred an appeal
under section 10 of the Letbers Patent of the Court, witich, owing
to doubts entertained by a Division Bench as to the correctnessiof

the ruling referred to, was laid before a Bench of three Judges -

for dlspOSdl
© Munshi Haribans Suhm, for the appellants.
Pandit Moti Lal Nehru, for the respondents.

Stawney, C. J.—This appeal has arisen out of a suit whrcrh '

was bronght by Debi Singh, Balwant Singh and: Dhavam Sulgh,
the sons of one Jia Ram, for recovery of possession of 7§-bise
“'ﬂ.[)bl'} of a 10. blswwnm share in a holding in Kunjan ‘Baza,r,

(1) (1900) I..L..R.,.22/ &1L, §77, |
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pargapa Meerut. Jin Ram and his sons constituted a joint
Hindu family at the date of the execution by Jia Ram of cer-
tain mortgages which I shall presently mention, and as such
joint family were entitled to the share above specified in Kun-
jan Bazar. Jia Ram executed three mortgages of this share in

favour of Tulsi Ram, the father of the defendant Nanhe Mal,

namely a mortgage of the 22nd of March, 1882, to secure a
principal sum of Rs. 1,360 and interest ; a mortgage of the 4th
of December, 1888, to secure a principal sum of Rs. 850 and
interest, and & mortgage of the 28th of April, 1887, to secure a
principal sum of Rs. 300 and interest. On foot of the two last
mentioned mortgages Tulsi Ram instituted a suit against Jia
Ram for sale of the mortgaged property, but did not make the
plaintiffs parties to the emit. A decree for sale was passed in
that suit on the 10th of June, 1890, and on the 19th January,

1891, an order absolute was made for sale of the mortgaged

property, and the same was sold on the 20th of December,
1893, and purchased by the defendants, Tara Singh and Nain

Bingh, subject, however, to the mortgage of the 22nd of March,

1882. The names of the purchasers wore subsequently recorded
in the khewat as owners of the property. The plaintiffs insti-
tuted this suit on the 8th of September, 1896, and in it claimed
to be entitled to proprietary possessicn of their share of the
property, viz. a 7§ biswansi share out of 10 biswansis, on the
ground that the decree and sale were void and illegal as
against them. The Court of first instance decreed the plaintiffs’
claim, and this decree was upheld by the lower appellate Court
on appeal ; but upon second appeal the decision of the two lower
Courts was reversed, and the suit was dismissed on the ground
that the defendants were anction purchasers, and being such,
“when bidding at an auction sale held under the orders of a
competent Court, there was no duty imposed on them of inquir-
ing whether the deore under which the sale was being made
was a decree which the Court ought or ought not to have passed.”
The learned Judge who heard the appeal decided it in accord-
ance with the rule laid dowa in the case of Kaunsille w.
Chandar Sen (3). From this decision an appoal was preferred
(1) (2900) I, L, R, 33 A1, 877,
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under section 10 of the ILetters Patent. The Judges before
whom the appeal came having some doubts as to the correct-
ness of the decision in the case which I have mentioned, refer-
red the appeal to a Jarger Bench.

In the case of Kaunsille v. Chandar Sen the. facts were
shortly as follows:—One Jagannath owned 11} biswas in a
particular mahal, which he mortgaged to Tulshi Ram by a
simple mortgage, which was subsequently treated as an usufruc-
tuary mortgage, the mortgagee having been let into possession.
Jagannath died, leaving three sons, namely Raghunath Das,
Narain Das and Mul Chand, who is deseribed as Mul Chand
No. 1. On the 29th of Octioher, 1881, Raghunath and Narain
Das sold their two-third share, that is 74 biswas of the pro-
perty, to Tulshi Ram, who thug became owner of T4 biswas, and
continued to be mortgagee of the remaining 3% biswas of Mul

Chand No. 1. Tulshi Ram, who owned ancther 5 biswas in the-

same mahal, died, leaving a son, Mul Chand No. 2, and this
Mul Chand No. 2 mortgaged the entire 16} biswas as full
owner on the 3rd of January, 1887, to Musammat Kaunsilla

and Bishan Lal. These mortgagees brought a suit npon their

mortgage against Mul Chand No. 2 only, and obtained a decree
for sale, and in execution of that decree the entire 16} biswas

were sold and purchased by Musammat Kaunsilla on the 20th

of June, 1895. The sale was confirmed, and possession given, on

the 24th of September, 1895. On the 22nd of February, 1897,

Chandar Sen, who had, on the 24th of May, 1897, purchased
the 3% biswas to which Mul Chand No. 1 was entitled, brought
& suit to eject Musammat Kaunsilla. He was given an oppor-
tunity of redeecming the mortgage, but declined to aeeept it..

The Court of first instance dismissed the claim, but the lower

appellate Court reversed the decree of the Court of first instance,
and decreed the plaintif’s claim., On second appeal a Bench
of this High Court reversed the decree of the lower appellate

Court, and restored that of the Court of first instance.  In: the‘

course of their m]udgment the learned Judges observe that “11: i

not necessary, s has been observed by the Privy Councxl for R

_an intending purchaser at a sale under a decree, to go behind:
" the decree to see whether the decree has heen nghtly made.”

1902

Dang
Sryex
oo,
Jix Raw.

Stagley, C. J..



1902

Dast
Siven:

v,
J1a. Rax,

Stanlay, C.J.

218 THE INDIAN LAW REPORTS, [vor. xxv.-

They then quote a part of the judgment of their Liordships of
the Privy Council in the case of Rewa Mahton v. Rum Kishen
Singh (1), which is as follows :—¢ To hold that a purchaser at a
sale in execution is bound to enquive info such matbers, would
throw a great impediment in the way of purchasers under exe-
cution. If the Court has jurisdiction, n purchaser is no more
bound to inquire into the correctness of an order for execution
than he is as to the correctness of the judgment upon which the
execution issues.” The learned Judges then go on to observe i—
“There seems to be no real distinction between a ‘sale which
takes place under a decrec which directs a sale, as in the case
of a mortgage, and a sale in execution held under an order
made after a decree for money.” Now I would first observe in
regard to the case of Rewa Multon v. Ram Kishen Singh, that
it was not the case of a sale of immovable property, nor was the
question dealt with in it one of title to any class of property.
In thatcase the guestion was as to the construction of section
248 of the Civil Procedure Code, which prescribes that if eross
decrees between the same parties and for the payment of mouey
are produced.to the Court, execution shall be taken out only by
the holder of the decree for the larger sum, and only for the
balance. The facts were shortly as follows :—IChub Lial took a
lease of a village from Radheh Koeri, and paid ber an advance
as gecurity for the rent. Cross suits resulted, the lessor suing
for two years’ rent and the lessee for a refund of the advance.

. The Munsif heard the suits together, recorded one judgment, but

refused to set one sum off against the other before decree, and
passed two decrees, onc for Rs. 788 in favour of Radheh Koeri,.
and the other for Rs. 661 in favour of Khub Lal. Whilst pro-
ceedings in appeal were pending in regard to the execcution of
the décree obtained by Radheh Koeri, Khub Lal applied forthe
execntion of his decree by the attachment and sale of Koeri’s
interestin a.village. The Court without applying section 248 to
the case, made an order for the sale of such interest, and the
appezl']anb Rewa Mahton became the purchaser. . Radheh Koeri
apphied nnder section 311 of the Code to have the sale set aside,
alleging that Khub Lal’s decree ought not to have been executed,

(1) (1886) . L. R, 14 Cale, 18,
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inasmuch as she had o decree standing againet him for a larger
amount. The application was rejected, and thercupon she
brought a sult to have the sale set aside. The Subordinate
Judge dismissed the suit, but upon appeal to the High Court the
decree of the Subordinate Judge was set aside, and the claim
of the plaintiff decreed. Their Lordships of the Privy Council
on appenl to them set aside the judgment of the High Court,
holding that where property sold in execution of a valid decrec
under the order of a competent Court was purchased bond fide,
and for fair value, the mere existence of a cross decree for a
higher amount in favour of the judgment-debtor, without any
question of fraud, would not support a suit by the latter against
the purchaser to have the sale set aside. Sir Barnmes Peacock,
in delivering the judgment of their Lordships, observed that
“a purchaser under a sale in execution is not bound to enquire
whether the judgment-debtor had a cross-judgment of a higher
amount, any more than he would be bound in an ordinary case
to enquire whether a judgment upon which an execution issues
has been satisfied or not. These are questions, to be determined
by the Court issuing the execution. To hold that a purchaser at-
a sale iu execution is bound to enquire info swch matters would
throw a great impediment in the way of purchases under execu-
tions.” The facts of that case seem to me to bear litile
resemblance to the case before this High Court to which X have
referved or to the case before us. There was in it no question
as to the title of Radheh Koeri to the property which was sold.
That property admittedly belonged to her. What their Lord~
ships determined was that a purchaser of property sold in exe~
cution of a decree was under no obligation to enquire whether
the judgment-debtor had a cruss-judgment of a higher amount
than the amount of the judgment in execution of which sale
was about to take place. The learned Judges who decided the

case of Kaunsilla v. Chandar Sen appear to me, with all defer+

ence to them, to have extended the operation of the runling ot
their Lordships to a case outside and beyond its scope. Follow-
ing that ruling, the learned Judge who heard the appeal whick
is now under consideration held that there was no duty imposed
on anction purchasers purchasing at a sale held under the orders
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of a competent Court of enqiring whether the deerce under
which the sale was being made was a decree which the Court
ought or ought not o have passed, and accordingly he dismissed
the plaintiff’s suit. This view cannot, in my opinion, be sup-
ported. An auction purchaser at a sale in esecution of &
decree gets no better title and no greater interest than the title
and intorest which the judgment-debtor could convey. The
Court gives no warranty of title, and the rule caveat emptor
applies. If this were not so, we might bave such a case as the
following :—4 brings a collusive suit against B upon a sham
mortgage for the sale of the property of €, who has no know-
ledge of the proceedings; a decrec is obtained, and a sale in
execution is had, and the property is purchased by a stran-
ger. Could it for a moment be contended that C is thereby
deprived of his property ? Clearly not. This is perhaps an
extravagant illustration ; it is not the less I think a legitimaté
test of the soundness of the rule laid down in the case of Kawn-
silla v. Chandar Sen. For these veasons it appears fo me that
the ground upon which the appeal in this case was desided
cannot be supported.

But there is another aspect of the case which has been laid
before us in argument which must be dealt with. The plaintiffs
and their father Jia Ram, the mortgagor, were members of a
joint Hindu family when the mortgages in respect of which the
suit by Tulsi Ram was brought were executed. The sole ground
of their claim in this suit is that they were not impleaded in the
former swit.. They do not deny that the money expressed t be
secured by the mortgages was lent to their father Jia Ram, nor
do they allege that the debts so contracted were incurred for
immoral or impious purposes. Unless the debts so incurred
were tainted with immorality, the plaintifts by reason of their
pious duty as Hindu sons were liable to satisfy them out of the
ancestral property in which they had au interest. In the case
of :Namomi Babuasin v. Modhun Mohun (1), their Lordships
of the Privy Council said :——* The decisions have {ar some time
established the principle that the sons cannot set upsheir rights
against their father’s alienation for an antecedent debt or against

(1) (18¢5) L L. R, 13 Calc,, 21.
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the ereditors’ remedies for their debés if not tainted with im-
morality.” Again their Lordships observe :— It appears to
their Lordships that sufficient care has not always been taken
to distinguish between the question how far the entirety of the
joint cstate is liable 1o answer the father’s debt, and the ques-
tiom how far the sons can bs precluded by proceedings taken by
or against the futher alone from disputing the liability. If his
debt was of a nature to support a sale of the entirety, he might
legally have sold it without suit, or the creditor might legally
procurve o sale of it by swit. All the sons can claim is that not
being parties to the sale or execution proceedings they ought
not to be barred from trying the fact or the nature of the debt
in a suit of their own.” It is indisputable that an alienation of
ancestral property by a father in order to satisfy debts which
are nob tainted with immorality is binding on his sons ; and it
is also clear that what the father could himself have done the
Court is empowered to do for him at the instance of a creditor,
unless it be that the Transfer of Property Act has modified the
operation of the ruling of their Lordships to which I have
referred. Has this section of the Transfer of Property Act
snch a far-reaching effect? It provides that, subject to the pro-
visions of the Code of Civil Procedure, section 437, all persons
having an interest in the property comprised in a mortgage,
must be joined as parties to any suit relating to such mortgage,
provided that the plaintiff has notice of such interest. In this
inquiry we are et at the ontiset with the decision of the major-
ity of a Full Bench of this Court in the case of Bhawani
Prasad v. Kallw (1). In that case it was held by Sir John
Fdge, C. J., Knox, Blair, Burkitt and Aikman, JJ. (Banerj,
7., dissenting) that where a mortgagee instituted a suit for sale
under section 88 of the Transfer of Property Act against his
mortgagor, who was the father of sons in an undivided Hindu

family governed by the Mitakshava law, without joining as

parties to the suit such sons, although he had notice of their

interest, and obtained a decree and an order for sale againgt the’

faher only, the sons could successfully sne for a decharation

that the mortgagee decrec-holder was not entitled to sell in
(1) (1895) L L. R, 17 An, 87,
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execution of his' decree the imtercsts of the sons in the mort-
gaged property, although the sole ground of their suit was that
they were not impleaded in the suit by the mortgagees. Now,

“whatever may be our individual views upon the correctness of

this ruling, we are bound not merely to respect, but to follow it

"loyally in any case which comes within its operation. On behalf

of the plaintiffs it is contended that this ruling governs the pre-
sent case, while on the part of the respondents the facts of the
two cases are sought to be distinguished, It has been strenu-
ously argued on behalf of the respondents that the ruling does
not govern a case in which a sale in execution of a mortgage
decree has actually taken place, and thab where such a sale has
taken place the Court cannot treat the decree and sale in execu -
tion as mere nullities, and award proprietary possession to the
appellants of the share in dispute upon the sole ground that
they were not made parties to the suit by the mortgagees.

Tt is not suggested by the plaintiffs-appellants that the debt

of their father in respect of which the property in dispute
has been sold, was tainted with immorality. They merely rely

“on the fact that they were not impleaded in the suit brought by
“the respondent against their father. In the case of Swuraj

Bumsi Koer v. Sheo Proshad Singh (1) their Lordships of the

- Privy Council, referring to their decision in Girdharee Lall v.
- Kamtoo Lall (2), observe :— This case, then, which is a decision

of this tribunal, is undoubtedly an authority for these proposi-
tions—1sf, where joint ancestral property has passed out of a

' joint family, either under a conveyance executed by a father

in consideration of an antecedent debt, or in order to raise
money to pay off an antecedent debt or nnder a sale in execu~
tion of a decree for the father’s debt, his sons, by reason of their
duty to pay their father’s debt, cannot recover that property,
unless they show that the debts were contracted for immoral
‘purposes, and that the purchasers had notice that they were o

"contracted ; and 2ndly, that the purchasers at’an execution sale
-being sﬁrangers to the suit, if they have not notice that the

debts “were so contracted, are not hound to m‘mke inquiry
beyond what appears on the face of the proseedings. » It is thus
(1) (1879) L. R, 614,88 . . .(2) (1874) L. R,1L A, 821



VOL. XXV.] ALLAHABAD SERIES. 223

clear that before the passing of the Transfer of Property Act,
the plaintiffs could not have set up their rights in the joint
family property against their father’s creditors’ vendees for
their debt, if not tainted with immorality. But it is said that
having regard to section S5 of the Transfer of Property .Act,
the mortgagees having failed to implead in their suit the appel-
lants, of whose interests in the mortgaged property they had
potice, could only obtain a decree for sale against the interest of
Jia Ram, and that the decree passed and sale had in execution
of that decree must be treated as having no effect upon the
interest of the appellants; that the sale so far as regards the
appellants’ interest was in fact a nullity and must be treated
as such. If this argunment be well founded there can be no
question but that the rulings of their Lordships of the Privy
Council to which I have referred met with scant approval from
the framers of the Transfer of Property Act. If the appel-
lants had interposed before a sale had taken place, and estab-
lished that the mortgagees had notice of their interests, they
could no doubt, under the ruling in Bhawani Prasad v. Kellu,
have obtained a declaration from the Court that the decree-
holders were not entitled to sell in execution of their decree the
appellants’ interests in the mortgaged property. They have not
done so, however, but have wittingly or unwittingly allowed
the joint property to be sold by the Court to strangers whom
they now seek to oust from the property with the assistance of
the Court. If the purchasers at the sale in execution had
purchased the property fromi Jia Ram and not through the
Court, it is clear that the appellants could not upset the sale
unless they were in a position to prove that the debt in respect

of which the sale was effected was a debt tainted with immor-

ality. The Court has done only what Jia Ram could himsclf
have done. Are the purchasers under the judicial sale to be
in a worge position than that which they would have occupied

'if they had purchased the property from Jia Ram? I think

not. It wonld be a matter for regret if such were the legal
effect of sectien 85 of the Act to which T have referred. In
this -connection I may allude to some observations-of- their
Lordships of the Privy Council in the case of Mulkarjun v,
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Narhari (1). *In that case the plaintiffs were the daughters
of one Nagappa, who had mortgaged certain property to the
defendant’s father on the 28th of Mareh, 1877. Subsequently,
on the 27th of June, 1877, one Hanmant Vithal oltained a
money decree against Nagappa, but before it was executed
Nagappa died, having by his will bequcathed all his property
to the plaintiffs, After Nagappa’s death Hanmant Vithal, on
the 22nd November, 1878, applied for exccution of his decree
“ against defendant Nagappa, deceased, by his heir and n cphew
Ramalinga.” Ramalinga informed the Court that he was not
Nagappa’s heir, but that the plaintiffs were Nagappa’s heirs.
Notwithstanding this notice, the Court decided that he was to be
treated as such representative, and allowed the property to be
attached and sold in execution of Haumant Vithal’s decree. At
the sale the mortgagee purchased the property. In a suit by the
plaintiffs for an account and redemption of the mortgage, it was
held by their Lordships that the judicial sale was not a nullity,
and could not be treated as invalid, notwithstanding the irregu-
Jarity in not giving due notice of it to the legal representatives
of the mortgagor, the jurisdiction of the Court to execute the
decree having been complete throughout. The suit was accord-
ingly dismissed. Their Lovdships in their judgment observe :—
“The real complaint here is, that the execution Court construed
the Code (4. e, the Civil Procedure Code) erronesusly. Acting in
ite duty to make the estate of Nagappa available for payment
of his deht, it served with notice a person who did not legally
represent the estate, and on objection decided that he did
represent it. But to treat such an crror as destroying the juris-
diction of the Court is caleulated to introduce great coufusion
into the administration of the law. Their Lordships agree
with the view of the learned Chicf Justice, that a purchaser
cannot possibly jndge of such matters, even if he knows the
fact, and that if he is t2 be hold bound to enquire into the
accuracy of the Court’s conduct of its own husiness no pur-
chaser at a Cowrt sale wovld be safe. Strangers to a suit are
justified in believing that the Court has done Shat which by
the directions of the Code it ought to do.” Their Lordships

(1) (1600) L L. R, 25 Bom,, 378,
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further observe in the course of their judgment that it was
“necessary for the plaintiffs to set aside the sale in order to
clear the gronnd for redemption of the mortgage. There can be
no question thab omission to serve notice on the legal represen-
tative is a serious irregularity, sufficient by itself to entitle the
plaintiffs to vitiate the sale. Bub there may be defences to
such a proceeding, and justice cannot be done unless these
defences are examined by legal method” It scems to me
not inappropriate to quote these weighty observations of their
Lordships, even though it may be held that the case before them
was not in its facts similar to that before us. It may be argued
that in that case the Court had jurisdiction to pass the decree
which it did, establishing the debtor’s liability, and that therefore
the irregnlarity in working out that decrce against the debtor’s
estate did not vitiate the judicial sale ultimately held, but that
the Court, by reason of section 85 of the Transfer of Property
Act, had not jurisdiction to sell the interests in the property
of the appellants, and so the sale in process of execution of such
interests had nothing to rest upon and was void. An answer
to such an argument, if it was put forward, is that the Court
had in a suit properly framed jurisdiction to sell the interest
of the appellants, except in the single case that the debt of Jia
Ram, for the payment of which the sale was ordered by the
Court, was a debt tainted with immorality, and that this the
appellants have not attempted to show. It seems to me that
‘to hold that the sons of a HMindu father constituting with such
father a joint family could impeach 2 judicial sale made to an
innocent stranger (there is no suggestion that the purchasers in
this case had any notice of any flaw in the proceedings), merely
on the ground that they had not been impleaded in the suit,
would be franght with grave inconvenience and injustice. If

such were the law, one can well imagine cases in which the sons-

would stand by until the sale had been completed, and the

moneys of the purchaser had been applied in payment of the ‘:
father’s debt, gnd in ease of their own lisbility, and after-.

wards put forward their claim and deprive the purchaser of
the full benefit of bis purchase. Seetion 85 of the Transfer
of Property Act was never, I am satisfied, intended to so

1904

—

Desnt
Singm
.
Jia Rax.

Stanley, C..J-



1002

Dxat
SiNgH

.
Jia Rawm,

9g0 fHE INDIAN LAW REPORTS, {voL. xxV.

operate. So long as a sale has not been carried out in fayveur of
a stranger it may not be unreasonable to allow the sons under
such circumstances to impeach the proceedings, and obtain from
the Court a declaration that their interests are not saleable in
execution, but 80 soon as the property of the joint family has
been sold to an innocent purchaser, justice seems to me to
require that the sons shall be called upon to satisfy the Court
that their interests in the purchased property were not in
any event liable to be sold in execution before they can eall
upon the Court to declare a sale null and void as against them.
For these reasons I am of opinion that the appeal cannot be
supported. I would therefore dismiss it.

Kxox, J.~I have had the opportunity of reading the judg-
ment of the learned Chief Justice. I have nothing further to
add to what has been said therein, and would dismiss the appeal.

Bangrar, J.—1 have arrived at the same conclusion as the
learned Chief Justice. The suit was brought by Hindu sons
governed by the Mitakshara law to recover possession of their
share of certain joint ancestral property which had been sold
by auction in execution of a decree obtained against their father
under a mortgage-deed executed by him. The only ground
of their claim was, that they had not been made parties to the
suit in which the decree was obtained, They did not allege that
the debt had not been contracted by their father, or that the
nature of the debt was such that it was not their pious duty as
Hindu sons to pay it. The learned single Judge of this Court’
before whom the case came in second appeal dismissed the suit
on the ground that as the purchasers were not the mortgagecs,
but third parties, ‘“ there was no duty imposed ‘on them of
enquiring whether the decree under which the sale was being
made was a decree which the Court ought or ought not to have
passed, ” and that consequently the suit was not maintainable
against them. In so holding he followed the ruling in Kaun-
gilla v. Chandar Sen (1). With great deference I am unable
to agree with that ruling, and my reasons are the same as those
set forth in his judgment by the learned Chief Justice. It is
needless to point out that no title is guaranteed to an auction-

{1) (1900) T, L. R., 22 AL, 877,
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purchaser except this that he should have sll the rights and
interests of the judgment-debtor in the property sold, whatever
they might be. An auction sale cannot affect the rights of per-
sons who were not parties t) the suit or the execution proceed-
ing which resulted in the sale. Therafore in the caze of Hindu
sons who were not parties to the proscedings under which the sale
took place, the mere fact of the sale having been held and con-
firmed does not preclude them from questioning the validity
of it upon grounds which under the Hindu law would relieve
thel‘:&* of the obligation which that law imposes on them to pay
their father’s debts. In this connection I may refer to the fol-

lowing observations of their Lordships of the Privy Council

in the well known case of Nanomi Babuasin v. Modhun
Molwwn (1) :—“ It appears to their Lordships that sufficient care
has not always been taken to distinguish between the question
how far the entirety of the joint estate is liable to answer the
father’s debt, and the question how far the sons can be precluded
by proceedings taken by or against the father alone from disput-
ing the lability. If his debt was of a nature to support a
sale of the entirety, he might legally have sold it without suit,
or the ereditor might legally procure a sale of it by suit. All
that the sons can claim is that, not being parties to the sale or
execution proceedings, they ought not to be dcbarred from
trying the fact or the nature of the debtin a suit of their own.”
The same view was held by their Lordships in the later case of
Bhagbut Pershad Singh v. Girja Koer (2). These pronounce-
ments of the Liords of the Privy Council are clear anthority
for holding that cven after a sale has taken place it is compe-
tent to the sons to bring a suit against the purchaser to recover
their share of the property sold. We have nmext to consider
~whether the sons are entitled to succeed in such a suit simply
on the ground that the mortgagee at whose instance the property
was sold had notice of their interests, and had omitted to join
them as parties to the suit brought by him under bis mortgage.
This questior? is untouched by the decision of the majority of
the Full Benlh in the case of Bhawani Prasad v. Kallu (3).
(1) (1885) I L. R., 18 Calc., 21, @ ?588’1,'1' L. R, 16 Calo, 717,
(8) (1805) L L. R, 17 All, 837, .
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All that was held in that.case was, that before a sale hag actually
taken place the sons can prevent the sale of their interests
on the ground mentioned above. The question is therefore
res integra, and must be decided upon general principles. On
this point also I am in full accord with the learned Chief
Justice. It is not disputed that if the father had sold the
family property, including the interests of the sons, for the
payment of the amount of the decree obtained by the mortgagee,
the sons could not have recovercd from the purchaser their
shares in the property unless they were able to show that the
debt was tainted with immorality. The Court in selling the
property at atction does that which the judgment-debtor him-
self might or ought to have dove. Therefore after auction sale
the scns of the judgment-debtor cannot, any more than in the
case of a private sale by their father, avoid the operation of that
sale upon their interests otherwise than by proving that the
debt was not of such a nature as to justify a sale of those
interests also. A Hindu son stands on a different footing from
other persons, and this circumstance distingnishes the present
cace from that of Hargu Lal Singh v. Gobind Rai (1) to which
the learned vakil for the appellants referred. Asin the present
case the plaintiffs do not even allege that the debt incurred by
their father was tainted with immorality, the sale which has
been held for the realization of that debt is binding on them,
and they arc not entitled to recover their share of the property
comprised in the sale. Their suit Las therefore been rightly
dismissed, and this appeal must be dismissed with costs. Tn
this view it is not necessary to counsider the question of limita-
tion raised on behalf of the respondents.

By maE CourT.—The order of the Court is, for the reasons
stated in the judgments, that the appeal be dismissed with
costs.

Appeal dismissed.
(1) (1897) L L. R., 19 ALL, 541,



