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Baford My, Justice Burkité and Mr. Justice Aikmean.

1902 and I
December 10, BADAM (DerrspanT) v. NATRU SINGH (PrAINTIrFr).*
et~ Ciwil Procedure Cade, sectiuns 157 and 158—Non-appearance of plaintiff on

adjourned dete— Dismissal of swit fur defauli—Remand for decision on

the merits.

On a date to whieh the heaving had been adjourned the plaintif in a suit
pending in the Court of u Munsif fu'lod to appear when the ease wus called
om, and the Munsif, acting apprrently vnder seetion 102 read with seetion
157 of the Code of Civil Procedure, dismissed she suit « for default of proseens

“fion.” Hald, that the appellate Conrt was right in remanding the suit to be
disposed of under section 158 of the Code,

Ix this cace the plaintiff in a snit pending in the Court of
the first Additional Mansif of Mcerut, produced his document-
ary evidence on the 17th of May, 1900, and examined one wit-
ness on the 23rd of November, 1900. He then got a commis-
sion issued to the amin 6o prepare a certain map in connection
with the case, and the 18th of January, 1901, was fixed for the
hearing of the case. Upon that date no appearance was made
on behalf of the plaintiff. The Munsif therecupon passed the
following order :— It" is nearly 1 o'clock, and neither the
plaintiff nor his pleader is prescnt. The Court is unable to
wait any longer. Babu Raghubir Saran, plaintiff’s pleader, is
absent, as the chaprasi informs the Court, and Beni Prasad,
mukhtmr has not yet done anything, though ordered by the
Cowrt to do so long agn. It is at:rmrdlngly ordered that the
plaintif's suit be dismissed for defanlt of prosecution by him,
and that the defendants get their costs from the plaintiff.”

Against this order the plaintiff appealed to the Additional
District Judge of Meerut, who was of opinion that the lower
Court should have proceeded to decide the suit under section
158 of the Code of Civil Procedure, and therefore remanded the
suit for trial on the merity,  Against tuis order of remand the
defendants appealed 65 the High Court.

Babu Sital Prasad (Fhosh, for the appellant,

Muushi Govind Prasad, for the respondent.

Argman, J. (Burkirr, J., concurring)—1In our opinion Phis
appeal must fail. The only plea urged before us is that 1o
appeal lay to the lower appellate Court, It appoars that the‘,

* Wit Appeal No, ‘N) ni MOZ from an m'dur nf Rai Ixmlmn Lal, Afm'-
tional District Julge of Meerud, dated the 23ed Juna 1902,
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plaintiff respondent instituted the suit on the 18th of April,
1900. Issues were framed on the 4th of June, 1900, The
plaintiff put in all the evidence, oral and documentary, that
he wished to adduce. The hearing of the case was adjourned to
the 18th of January, 1901. On that date neither the plaintiff
nor his pleader being in attendance, the Additional Munsif
passed an order dismissing the suit “ for default of prosecution,”
as he called it. On appeal the learned Additional District
Judge pointed out that the lower Court ought to have proceeded
to decide the suit under section 158 of the Code of Civil Proce-
dure, and ought not to have dismissed it for default. It was, of
course, open to the Munsif, if he considered the evidence which
the plaintift had produced insufficient, to pass a decree dismiss-
ing the suit on that ground. In that case it would have been
a decree dismissing the suit on the merits, and therefore a decree
from which an appeal would He. We consider the lower appel-
late Court was right in remanding the case to the Court of first
instance for trial on the merits. We dismiss the appeal. The
plaintiff respondent will have his costs of this appeal in any
event. )

Appeal dismissed.

Beofore My, Justico Knox and My, Justice Blair.
LACHMI NARAIN axp ANOTHER (PLAINTIFPFS) v. FATEH BAHADUR
SINGH axp axvoTHER (DEPENDANTS).*

Act No. XVII of 1876 (Oudk Land Revenue Act), Chapter VIII—Court of )

Wards—Disqualified proprictor—Nature of disqualification imposed by

proceedings token under Chapter VIIIwDomieile.

Where a pevson who had been made a “disqualified proprietor” in Oudh
under the provisions of Chapter VIII of Act No, XVII of 1876, attempted to
sell a small portion of his property situated in the North-Western Provinces,
which property had not been entered in any list of the property of the dis-
qualified proprietor taken under the management of the Court of Wards, and
had apparently escaped the notice of the Court of Wards, it was keld that
the disqualification imposed as & consequence of proceedings legally tsken
under Chapter VIIT of the -Oudh Land Revenue Act, 1876, was & personal

* Second Appeal No. 972 of 1899, from a decree of Babu. Nilmadhab Rai,.
Judge of the Court of Small Causes, exercising the powers of s Subordinate
Judge of Cawnpore, dated the 10th September, 1899, confirming a decree:.of
Pandit Kanhafa Lal, M.A,, LL.B., Munsif of Cawnpore, dated the 24th Decetn-
ber, 1899,
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