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APPELLATE C1VIL.

Bsfore Sir Jokn Stasley, Kuight, Clief Justive, and Mr. Justicc Burkilt,
" DAL STNGH axp oTugns (DErex0aNTs) o PITAM SINGH (Praivrirs) *
det No. IV of 1882 (Transfor of Truperty Ack), section 88—Redemption of

msrtgage—Deposit tn Court by the morigagor of the swm alleged by kim.

1o be due on the morlyuge—~Conditivis of such dejosit.

4 mortgigor puid into Court, under the provisious of section $3 of the
Transfer of Property Act, the swn which in his estimation was sofiicient to
redeem Lis wortgage. The wmortgagees refused foacecpt this shm in discharge
uf the mortgage, and the mortgagur filed a suit for redemn ption, without, how-
ever, withdrawing from Court the money which he bad deposited, In this suit
the mortgagor obtained a decres for redempticn cu piyment ¢f the sum depo-
sited, plus a swall item Tor costs, and an appeal by the defendants from this
decres was dismissed. The defendan's then appealed to the High Court, but,
pending their appeal, were allowed by the Court in which 16 was deyosited to
withdraw the money paid in by the plaintiff vnder scction 83,

Hold, that the defendants had after such withdrawal of the woney depo-
sited by the pliintiff vo »'ghs to proceed with their appeal. The money
deposited Ly the mortgagor plaintiff continued to be held by the Court on the
terms upen which it was originally depesited, snd the defendan's were only
entitled thercto upen felfilling the conditicns Iaid down in scetion 83 of
the Transfvr of Properiy Act, that is to say, if they stated their willing-
ness to aecept the money deposited in full discharge of 'thcir wor'gage and
deposited the morigage deed (if in their possession or power) n Court,

Tiie fasts of this cuse suffiziently appear from the judgment
of the Court. ‘

Pandit Sundar Lal and Pandit Madan Mohan Maloviye,
for the appellants, ‘

Munshi Govind Prasad aud Munshi Gokwl Prasad, for the
respondent. ‘

Staxney, (. J,, and Burkirr, J.—The suit out of which

this appeal has arisen was brovght by the plaintiff for redemp-

tion of a mortgage, dated the 3rd of September, 1868, executed:

by Gur Bakhsh Singh and Fateh Singh in favour of Dal Singh.
On the 14th of June, 1897, that is more than a year anterior
to the filing of tho plaint, the plaintiff had deposited in the
Court of the Subordinate Judge of Alainpuri, under the provi-
gions of section 83 of the Transfer of Property  Act, the sum of

* Second Appel No, 1389 of 1900, from 4 decres of Pand!t Ramankar Pinde,
District Judge of Mainpuri, duted the 29th Augnst, 1900, confirming the dovree
of Pundit Rujnath Siheb, Subordinate Judge of Mainpuri, ddted tho 25th
November, 1848,
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Rs. 3,700, which sum the plaintiff' alleged was sufficient to
sabisfy the claim of the mortgagees. The mortgagees did not
draw this sum out of Court, and hence the suit for redemption
was instituted. On the 25th of November, 1898, the Court of
first instance decreed the plaintiff’s claim and declared that on
the 25th of May, 1899, the sum of Rs. 3,709-4-0 would be due
to the defendants mortgagees namely Rs. 3,700 for the mortga-
gec money under the deed of the Srd of September, 1308, and
Ks. 9-4-0 for the costs of the suit, and passed the usual decree
for redemption ou payment of this amount. IFrom thix decree
we gather that the sum which was deposited by the plaintiff
under the provisions of the section of the Transfer of Property
Act to which we have referred, was sufficient to satisfy the claim
of the defendants on foot of their mortgage. Irom this decree
the defendants preferred an appeal which was dismissed. An
appeal to this Court was then preferred on several grounds, and
amongst others, that a much larger sum was due to the appel-
lants on foot of their mortgage than the sum which had been
declared by the decree to he duc. Pending this appeal the
appellants drew out of Court the sum which had been deposited
by the plaintiff, and delivered up their mortgage security and
also possession of the mortgaged property.

It is now contended on the part of the respondent that
the defendants having drawn out of Court the money so depo-
sited must be taken to have accepted it in full discharge of
the amount due to them, and thab they cannot consequently
prosecute the appeal., There is no answer, in our opinion,
to this contention. Except under the provisions of section
83 of the Transfer of Property Act, the appellants had no
right whatever to obtain payment of the money which had
been deposited under that section. The money was depo-
sited 1n Court “to the account of mortgagees,” only, Lowever,
bo be paid to them on their expressing their “willingness to
accept the money so deposited in full discharge” of the amount
due to them, Upon no other terms would the Court have
beefi justified in passing an order for payment of it to them,
unless at least such order had been passed with the copsent
of the plaintiff, and there is no suggestion here that any such
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consent was given. It has been argued on. behalf of the
appellants that inasmuch as in the plaint the plaintiff alleged
that the appellants had in bad faith abstained from withdraw-
ing the money so deposited, and the procecdings under section
85 had been struck off, the conditions contained in that section
in regard to the rcceipt of the moncy no longer attached fo it,
and that the payment made to the appellants subsequently was a
payment, not under the provisicns of section 83 of the Transfer
of Property Act, hut under the decrce of the Court passed in
the suit, and therefore the acceptance of the money was not
necegsarily an acceptance in full discharge of the appellants’
claim. Mr. Malaviya strenuously argued that as the object
aimed at by section 83 (namely, a speedy and summary remedy
for redemption) failed by reason of the refusal of the appellants
to accept the deposit in full discharge of their mortgage, it
followed that immediately on the institution of the suit for
redemption the conditions prescribed by seetion 83 ceased to
attach to the money, and that that money might after decree
be drawn by the appellants in part satisfaction of their claim,
At the same time the learned advocate rathér inconsistently
admitted that after the appellants’ refusal to accept the deposit
under the terms of section 83, the amount deposited, although it
was paid in-on account of the mortgagees, thenceforth remained
in deposit on account of the mortgagor and might be with-
drawn by him.  We know of no authority for the proposition so
advanced, and none has been cited to us, and we have no hesita~
tion in holding that so long as money deposited under section
83 remains in Court, it is (so far as the mortgagecs are con-
cerned) bound by the conditions nnder which it was deposited.
Reliance was placed in support of the appellants’ contention
upon gome loose words which found their way into the decree.
These words occur towards the end of it and are ag follows :—
“If Rs. 8,700, the -mortgage-money, is still deposited in the
Court, the defendants can get it according to the specification of
their respective mortgage-money,” Tt issaid that this amounted
to an order of the Court for payment of the sum deposited; and
that the paynent was made to the appellants under. this order
and nof upder section 83. 'We cannob acoede to this contention,
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In the first place, we may observe, the Court had no juris-
dietien o pass such an ovder at least withott the consent of
the plairtiff. The money was notin Cewst 2 the credit of the
suit, but was deposited in Court in an independent matter,
RMorcaver, the words of the deerce to which we have referred do
net amount to a dircetion tl b the moncy shall e paid to the
defeadavtz, Such a dircetion would be incongistent with the
portion of the decrce immediately precedirg them, which
directs that if payment of the amcunt found to he due fo the
defendants be not made, &, the deerce shall Le censidered void.
This contemplates the case of the non-payment of tl.e mortgage-
delt. Dut further, the langrage of the decrce is that if the
mottgage-mency is still deposited in the Covrt the defendants
can get it, that is the defendants ean apply to the Court under
the provisions of section 83 of the Transfer of Property Act and
oltain payment. It appears to us that a great injustice might
be worked if we were to accede to the argument which has been
advanced on behalf of the appellants.  If we did so, we should
be allowing the appellants to keep in their pockets money
which, according to thcir cwn contention, belonged to the plain-
tiff, the proccedings nnder seetion 83 having proved abortive,
and at the same time proceed with their appeal. We ‘might
have been disposed to entertain thie appeal if the appellants had
been really misled by the terms of the decree of the 25th of
November, 1893, and had re-deposited, or undertaken to re-
deposit, in Court, or repaid to the plaintiff, the sum which they
had withdrawn and appropriated. This they Lave not done.
Their case is, in our opinion, devoid of all merits, We may
observe in connection with the contention which was advaneced
on behalf of the appellants that the money was withdrawn by
the appellants in exesution of the redemption decrec—(1) that
the appellants as defendants againgt whom the deerce for redemp-
tion had been passed were not the parties who could apply for
excention ; and (2) that in the application which they did make
to have the money paid 5 them, it is distinetly stated that the
moncy was lying in depos’t under section 83 of the Transfor of
Property Act. From remarks made by their learmed advocate
we gather that the rcasons why the appellants changed their
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mipds about accepting this deposit were, firstly, because they 1902
did not care to lose any more interest ; and, secondly, because a Dar
portion of the deposit had been attached and taken onf of Courb SI!:,GH.
by some of their creditors. How the Iearned Subordinate Judge Prran
conceived that he had any jurisdiction to allow such a deposit, — S™&=
not accepted by the mortgagees, to be attached and drawn out of
Court by creditors of the mortgagees we are at a loss to
understand.

For the foregoing reasons we hold that the appellants’ claim
has been wholly satisfied by the withdrawal from Court by them
of the money deposited by the plaintiff to meet that claim, and
we accordingly dismiss the appeal with costs.

Appeal dismissed.

REVISIONAL CIVIL. 1902

Dacembsr 5,

Before Mr. Justice Enox and Mr, Justice Blair.
GAPPU LAL (PrArxTier) v, MATHURA DAS (Drrexpaxt).e
Aot No. XIT of 1887 (Bengal, N-W. P. and Assam Civil Courts et ), gec-

“tions 11 and 17—Ciiil Procedure Code, saction 25:—Ta'an.‘zfer——Jurisdie-

tionw—=Construction of Stalutes.

Hold, that the words <“in the event of the death, resignation or removal
of a Subordinste Judge, or of his being incapacitated by illhess or otherwise
for the performance of his duties, or of his absénce from the plaes at which
his Court is held,” occurring in sectiom 11, clause (1) of :Act No. XII of
1887, include the sbolition by order of Government of a special Court
temporarily constituted by Government to exercise jurisdiction in a parti.
cular district, and that therefore where such Court, being the Court of a Subor«
dinate Judge, had ceased to exist, and the Distriet Judge had takem upon
his own file a suit which had been pending: before the said Court, it was
competent to the Distriet Judge under section 11, clause (8), of the Aot~
sbovementioned to rvetransfer such suit to the Court of the psrmanent
Subordinate Judge in his district, from which Court the suit-had already -been
trensferred by him to the Court of the temyporary Subordinate Judge. Amip
-Begam v. Prablad Pias (1) snd Sekbram v. Gangaram (2) distinguished.

A suit was instituted in the Court of the Subordinate :‘Judge
of Gorakhpur. After issues had been framed by the Subordinate
- Judge the suit was transferred to the Court of the Additional
Subordinate Judge. - While -pending before the Additional
_ "#'Civil Revision No, 29 of 1902.
(1) (1902) I. L. R, 24 £11, 304, (2) (1889 I, L. B, 13 Bom,, 654.
27




