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1902 rate of 1 per cent, per jneuseiu, but Ui-'it case oP default in paymenfc tli& 
mortgagor should pay interest at tlie rate of 2 per cent, per mensem from 
tlie 'date of the execution of tlio bond. On suit upon this bond to recover 
tlifl principal snw secured 'witk interest at tbe enhanced rate, it was held 
that the provisions of Act No. VI of 1899 were applicable, the question 
whether interest was recoverable at the enhanced rate having' been put in issue 
since that Act camo into force, although the bond might have been executed 
before.

S e ld  algo that under ecction 74 of the Indian Contract Act, ais amended 
by Act No. VI of 1899, the stipulation for enhanced interest as from the date 
of the execution of the bond was a stipulation by way of penalty against 
which relief should be granted.

T he defendant Sami-ud-din Ahmad Khan bourowed from 
the plaintiff the sum of Es. 8 0̂00, as Recurity for which he 
executed a bond dated the 8th of November, 1892. In the bond 
the rate of interest was fixed at Re. 1 per cent, per mensem 
payable every six-months. The deed contained a provision that 
in case of default in payment of the interest at the time stipu­
lated, the mortgagor should pay interest at the rate of Bs. 2 per 
cent, per mensem from the date of the execution of the bondi 
The plaintiff sued on the bond to recover the principal sum 
advanced with interest at the enhanced rate. 8ome of the 
defendants, who were impleaded as having derived interests in 
the mortgaged property from the mortgagor, resisted, the suit 
mainly on the ground that there was no consideration for.the 
bond. They also objected to the enhanced rate of interest 
charged in the bond. The lower Court (Subordinate Judge of 
Moradabad) found on the evidence that no interest at all was 
payable- on the bond in suit, and gave the plaintiff a decree for 
the principal amount only with costs of suit. The plaintiff 
appealed to the High Court, as to the disallowance of interest, 
and the question was there raised whether Act No. V I  of 1899, 
amending the Indian Contract Act, applied. The Buit was filed 
on the 26th of April, 1899, and the Act in q̂ uestion came into 
force on the 1st of May 18.99, but the defendantri  ̂written state- 
ments were not put in until July, 1899, and the issues conse­
quently not framed until a later date.

Babu Jogindro Nath Ghaudhri, for the appellant,
Mr, Muhammad Maoof, Munshi Matan Chand and D r.: 

Sdtish Ghnndrn Bctwrji, for the respondents.



StaslEy, C, J., and Banerji, J.—-Tlie main question wliich. 1902
has been argued in tliis appeal is whether or not tlie plaintiff is 
entitled to interest on the principal sum expressed to-have beeii Bĥ haos
advanced by him to the mortgagor in a mortgage  ̂ which was 
executed in his favour by the first defendant, Sami-ud-din 
Ahmad Khan. ..The suit is brought to recover the principal sum Keait, 
of Rs. 8,000 and interest, which was expressed to be secured by 
a bond, dated the 8th of November, 1892. In that bond the 
rate of interest'was fixed at Ee. 1 per cent, per mensem payable 
every six months. The deed contained a provision that in case 
of default in payment of the interest at the time stipulated, the 
mortgagor should pay interest at the rate of Ks. 2 per cent, per 
mensem, instead of 1 per cent, per mensem, from the date of the 
execution of the bond. The defendants to the suit are the mort­
gagor and 35 other defendants, all of whom derive interest in 
the mortgaged property from the first defendant. The mortga­
gor himself has not filed any defence, but three of the other 
defendants have done so, and the main defence which they have 
set up is that there was no consideration for the bond. The 
learned Subordinate Judge after reviewing the evidence came 
to the conclusion that there was consideration for the bond. He 
disbelieved the evidence of the witnesses who were examined on 
behalf of the defendants, and gave a decree for the principal 
amount expressed to bo secured by the mortgage. *' Strange to 
say, however, he has found that the plaintiS was not entitled to 
any interest, because he surmised that under the circnmstanoes 
under which the money was advanced interest was really in- 
clndod in the principal sum, that is he came to the conclusion 
as a matter of conjecture that the Rs. 8,000, the amount of the 
principal debt, included prospective interest. What period of 
time this prospective interest covered does not appear, nor does 
he attempt to solve that difficulty. Whether it was for one year 
or for two years, or for ten years, there is no suggestion in the . 
Judgment. The bond was payable on demand, so that there was 
no period in respect of which interest could with certainty  ̂have 
been calculated. The grounds upon which the learned Judge 
surmises that interest was included in the sum of Rs. 8,000 are 
these, He says:—“ Sami-ud-din*IChan mnt?id money at any
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19©g cost, He became indebted to the plaintiff for-Re. 6,500 vitliin
" a .few months'—three or ,four rDonth.s—rbcfore the l5th October^

Bkttkbtas 1892, when he gave a bond for Rî . 8,000 in the plaintiff^s favour.
A few days after, namely on the 8th November, 1892, he gave 
thi.s bond in suit to plaintiff for another Rp, 8,000. A little

Khau. later, namely on the 22nd Kovember, 1892, he gave a third
bond to plaintiff for Rs. 10,000.’  ̂ Then he o b s e r v e r O n e  
should not, therefore, bo surprised to find that the sum of 
Rs, 8,000 represented not only the amount; paid in cJish but alw 
the amount of interest in advance.’’ And later on he Hays:— 

Under these circnmsfcanoes I  must hold that he is entitled to 
no interest whatever on the sum of Rb. 8,000/' Now the learned 
Judge had before him the evidence afforded l»y the document 
itself, and by the endorsement on it made before the Sub-Regis­
trar. In the doGumeiit there is the acknowledgment of the 
advance of the entire Rs. 3,000, and by endorsement made by the 
Sub-Re.giistrar it appears-that the mortgagor admitted that he 
had ref.eived the entire Bum of Rs. 8,000. To rebut .this evi« 
denee not one particle of relia])le evidence was given. What 
the Judge say>s of the evidence which was given in support 
of the defendants’ eontention in this. Of the two witnesses 
examined on behalf of the defendant?, namely, Fateh Khan 
and Muhammad Bakhsh, he sayt?, as to !Fateh Khan, that “ he 
had no personal knowledge of the bond in suit, and liin very state** 
ments showed that he was a hired and tutored witness holding 
no position/  ̂ Of the other ho observes;—^^The witnepf̂  Mu­
hammad Bakhsh states that no con.sidorafcion was paid, that 
the plaintiff had given a ruhJca for tlie payment of the considera­
tion, and that this r'lt/if/off/.was given by the plaintiff as he took 
back the money from the defendant after haying the bond 
registered. This story quite conflicts with Simii-Tid'-diii’s ver­
sion, and leaves no room for doubt that the allegation as to the 
supply of a Tukka to Sami-ud-din and the non-payment of con­
sideration is entirely a fiction.” IIo disbelieved also, the evi* 
dence of Sami-ud-din, and had not before him  ̂any evidence 
whatever to rebut the presumption created by the recital inftĥ « 
deed itself and the acknowledgment before th« SubwR^gistnar 
that .the R s,'8,000 was paid, We aje entir<̂ Î  ̂ftt;a lass;: '̂ ^
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iiBilerstand how tbe learned Judge came to the coucliisioa tliat 1902 

the Us. 8,000 included prospective interest. Interest 011 the 
full sum must be allo-wed.

The further question arises as to what rate of interest should ».
be allowed to the plaintiff. This raises a difficult question, i f  this 
ease be not governed by the recent Act amending the Contract Khik.
Act, namely Act No. Y I of 1899. Under that Act, vsection 74 
of the Contract Act, namely Act No. IX  of 1872, Avas rei>euled, 
and the section substituted in its place provides in the explana­
tion to the section that a stipulation for increased interest from 
the date of default may be a stipulation by way of penalty. It 
appears to us clear that the provision in the deed before us as to 
an increased rate of interest was a provision to which the pro­
visions of the amended section were intended to apply. It is 
argued, however, that the amending Act is not applicable to the 
present case, inasmuch as it came into force a few days after the 
institution of the present suit. Under ordinary circumstances 
the Act would not have a retrospective effect. "We find, how­
ever, that the issue as to the liability of the defendants to pay­
ment of the higher rate of interest was raised in the defence, 
and that the issues in the suit were not joined until some time 
after the passing of the Act, The question, therefore, arises 
whether or Hot the Act has operation by reason of the provisions 
of sub-section (3) of section 1. That sub-section provides that 
the Act shall apply to every contract in respect of which any 
suit is instituted, or which is put in issue in any suit after' the 
eommeneement of this Act, It appears to us that this section, 
comprises two cases, namely first, the case of any contract in 
respect of which any suit may be instituted after the commenoe*»‘ 
ment of the A ct; and secondly, the case of any oontmot*which 
is put in issue in any suit after the commenoemen^b of the Act.
The contract in this case was put in issue in the present suit 
after the commencement of the Act, and consequently we think 
fchat the Act applies. I f  this be so, it lies in our discrMion to 
say what is reasonable compensation m def the ciTCum̂ am̂ ^̂  
for the beach of the defendant nioirtgagor̂ s contract 
ihterest*. We are of opinion that the rate originally fxed, 
^am’Bly’-Ee. 1 per ceuWpcjf miaisem, ig a i*e&soncible rate, and we
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shall allow that 'rate of interest only. We do not tliink under 
tlie circiimstauces we should be justified in giving the higher 
rate of interest whicli is asked for. The result is that the 
appeal is allowed, the judgment of the lower Court modified by 
adding to.the principal amount of the debt, namely the sum of 
Rs. 8,000, interest upon that sum at the rate of Re. 1 per cent, 
per mensem up to the date of payment. Wo extend the time 
up to the 20th of May, 1003, for payment of the mortgage-debt. 
The parties will pay and receive costs both in this Court and in 
the lower Court proportionate to failure and success,

[In this connection see Oanga Dayal v. BaohclM Lai, 
supra, p. 2t), and J m k i Das y, Hmain Khan, supra, p.
159.~-Ed.] '  ̂ ,

Decree momjied.

1902 
lifovembef 
35 and 26,

FULL BENCH.

Befove Hir John iiianlei/, K m ght, C hief Justice, M r. JusUce Knox, and M f.  
Jiistioe Banerji.

WAHFD-ULLAK akd aî othbb (Px-aintippjb) t\ KAKHAYA LAL 
(Dbbesdaict) *

Cicil Frovedure C'ude, sections 582, 588 (6), S89~~Order o f  A;p])ellate C uw t 
reiurninff p laint f o r  j^reaentalion to p 'oper Court—-Appeal— A o f ^ o ,  7"II  
v f  1887 {Suits Valuation A c iJ , seo iio n ll.
Section 688 (6) of the Code of Civil Procedtire refers not only to orders 

passed by a Court of first instanco, but to similar orders wliicli an appellate 
Court may pass by virtue of section 682 of tlio Code. Where an order 
returning a plaint for amendment, or to be pxeisentod to the proper Court, is 
passed by a Court of appeal, an appeal will,lie from such order in the manner 
provided by section 589 of the Code.

Bindeshri Chmiley v. 2H'andu (1) overruled, CU m asam i V illa i  v. Zaruppa  
Udayan (2), and &oor S n x  Sa7ioo v, S ir J  L a i Benlca (3) followed.

Where, however, an appellate Court makes an order returning a plaint 
for presentation to the proper Court, the Court of first instance having heard 
and deijided the suit, it  is the dxity of the appellate Court under section 11 
of the Suite Valuation Act, 1887, first to find, and to record its reasons for 
so finding, •whether the error in valuation complained of has prejudicially 
affected the disposal of the suit on the merits.

*?irst Appeal No. 38 of 1902, from an order of Mimahi Achal Bchari, 
Extra Additional Subordinate Judge of Aligarh, dated the lObh o£ January, 
1902,

(1) (1881) r. L. R., 3 All., '458. (2) (1896) t. L. K., 21 Mad ' 284
(3) (S8dd) I. i .  11, 2Q Gftlc., m .


