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in cxecution of decrees transferred to the .Collector nnder
that section, The general provisions of the Code of Civil Pro-
cedure do not apply to proceedings held by the Collector for the
execution of such decrecs. The rules framed by the Govern-
" ment under the authority vested in it by section 320 are printed
in Appendix A to the Rules of Court of the 4th of April, 1894.
These rules do not contain any provisions similar to these of
section.310A. Consequently, even if there had been no collusion
hetween Tika, defendant, and the auction-purchaser, and if the
application of the 24th of January, 1899, had not been with~
drawn by Tika, the Collector was not compe’tent to set aside the
sale upon that application. The Jlearned Counsel for the re-
spondent has not been ableito point out any order of Government
which has made section 310A applicable to proceedings held by
the Collector in such cases. That being so, the Court of first
instance, in my opinion, rightly held that the plaintiff had no
eanse of action. The mortgage to him was made after the attach-
ment of the property and before the anction sale, It was, there-
fore, void under the provisions of section 276 of the‘ Code
against all claims enforceable under the attachment, and cannot
prevail against the auction sale whith took place in pursnance
of that attachment. The sale having been confirmed. has became
findl, and no suit can be bronght to have it set aside, The lower
appellate Court has overlooked ‘the fact that section 310A of the
Code of Civil Procedure had no application to the proceedings
before the Collector. For the above reasons I allow this appeal
with costs, and, setting aside the decrce of the lower appellate
Court with costs, restore that of the Court of fixst instance.
Appeal deereed.

Bafora Sir Joln Stanley, Knight, Okief Justice, dnd Mr. Justice Banerji.
BRIJ BHUKHAN DAS (Prarserrz) ». SAMI-UD-DIN AHMAD KHAN Axp
OTEERY (DEFRXDANRTS).®
det No. IX of 1872 (Indian Contract Aet), section Th—Act No. VT of 1899,
- gections 1 and 4= Bond—Stipulation for emhanced mtewst fram date of
 bond in by ach of covenant to pay interest—Penally. .
Ina bond executed on the 8th of November, 1892, to" securc & sum of Rs
8,000, it was stlpulated that interest should be paid eyvery six: manths at ‘the

# Pirst Appeal No, 97 of 1900, from aidecree of  Lala Matajzagad, Subordu
“pate Judge of Moradabsd, doted tho 13th Janusryp1900,
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rate of 1 per cent, per mensem, but that in case of default in payment the
mortgagor should pay intercst at the rate of 2 per cent, per mensem from
'fh'e date of the execution of the bond. On suit npon this bond to recover
the principal sum sscured with interest ot the enhanced rate, it was hald
that the provisions of Act No. VI of 1899 were applicable, the guestion
whether interest was recoverable at the enhanced rate having been put inissue
since that Act cama into foree, although the bond might have been executed
before.

Held also that under scetion 74 of the Indian Contract Act, as amendod
by Act No, VI of 1899, the stipulation for enhanced intereat as from the date
of the execntion of tho bond was a stipulation by way of penalty against
which relief should be granted. :

THE defendant Sami-ud-din Ahmad Khan borrowed from
the plaintiff the sum of Rs. 8,000, as security for which he
executed a bond dated the 8th of November, 1892. In the bond
the rate of interest was fixed at Re. 1 per cent. per mensem
payable every six-months, The deed contained a provision that
in case of default in payment of the interest at the time stipu-
lated, the mortgagor should pay interest at the rate of Rs. 2 per
cent, per mensem from the date of the execution of the bond.
The plaintiff sued on the bond to recover the principal sum
advanced with infierest at the enhanced rate. Some of the
defendants, who were impleaded as having derived interests in
the mortgaged property from the mortgagor, resisted the suit
mainly on the ground that there was no consideration for the
bond. They alzo objected to the enhanced rate of interest
charged in the bond. The lower Court (Subordinste Judge of
Moradabad) found on the evidence that no interest at all was
payable on the bond in suit, and pave the plaintiff a decree for
the principal amount only with costs of snit. The plaintiff
appealed to the High Court, as to the disallowance of interest,
and the question was there raised whether Act No. VI of 1899,

_amending the Indian Contract Act, applicd. The suit was filed

on the 26th of April, 1899, and the Act in question came into
force on the 1st of May 1899, but the defendants’ written state=

ments were not put in until July, 1899, and the issues conse- .
quently not framed until a later date.

Babu Jogindro Nath Chaudhri, for the appe]]'nfﬁt. ‘
- Mr. Muhammad Raoof, Munshi Ratan Chand and Dr..
Satish Chandro Bumerji, for the respondents,
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Sraxrey, C. J., and Baxerst, J—The mai question which
has been argued in this appeal is whether or not the plaintiff is
entitled to interest on the principal sum expressed to have been
advanced by him to the mortgagor in a mortgage, which was
executed in his favour by the first defendant, Sami-ud~din
Ahmad Khan. The suit is brought to vecover the principal sum
of Rs. 8,000 and interest, which was expressed to be secured by
a bond, dated the 8th of November, 1892. In that bond the
rate of interest was fixed at Re. 1 per cent., per mensem payable
every six months, The deed contained a provision that in case
of defanlt in payment of the interest at the time stipulated, the
mortgagor should pay interest at the rate of Rs. 2 per cent. per
mensem, instead of 1 per cent. per mensem, from the date of the
execution of the bond. The defendants to the suit are the mort-
gagor and 35 other defendants, all of whom derive interest in
the mortgaged property from the first defendant. The mortga-~
gor himself has not filed any defence, but three of the other
defendants have done so, and the main defence which they have
seb up is that there was no consideration for the bond. The
learned Subordinate Judge after reviewing the evidence came
to the conclusion that thére was consideration for the bond. He
disbelieved the evidence of the witnesses who were examined on
behalf of the defendants, and gave a decree for tho prineipal
‘amount expressed to he secured by the mortgage. ~ Strange to
say, however, he has found that the plaintift was not entitled to
any interest, because he surmised that under the circumstances
under which the money was advanced intercst was really ine
cluded in the principal sum, that is he came to the conclusion
a3 o matter of conjecture that the Ra. 8,000, the amount of the
principal debt, included prospective interest. What period of
time this prospective interest covered does not appear, nor does
he attempt to solve that difficulty. Whether it was for one year

or for two years, or for ten years, there is no suggestion in the .

judgment. 'The hond was payahle on demand, so that there was
no period in respect of which interest could with certainty, have
been calculated. The grounds upon which the learned Judge

surinises that interest was included in the sum of Re 8,000 are

these, He says:—Sami-ud-din.Khan wanted money at any
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cost, He became indebted to the plaintiff for Re. 6,500 within
a few months—three or four months—becfore the 15th October,
1892, when he gave a bond for Rs. 8,000 in the plaintiff’s favour.
A few days after, namely on the 8th November, 1892, he gave
this bond in suit to plaintiff for another Re. 8,000, A little
later, namely on the 22nd November, 1892, he gave a third
hond to plaintiff for Re. 10,0007 Then he observes:— One
shonld not, therefore, be surprised to find that the sum of
Rs. 8,000 represented not only the amount paid in cagh but aleo
the amount of interest in advanee.” And later on Le says :—
“Under these circumstances I must hold that he is entitled to
no interest whatever on the sum of Rs, 8,000.” Now the learned
Judge had before him the evidence afforded by the document
itself, and hy the endorsement on it made before the Sub-Regis-
trar, In the document therc is the acknowledgment of the
advance of the entire Re, 8,000, and by endorsement made by-the
Sub-Registrar it appears :that the mortgagor admitted that he
had received the entire sum of Rs. §,000. To rebut this evi-
dence not one particle of reliable evidence was given. What
the Judge says of the evidence which was given in suppott
of the defendants’ contention is this. Of the two witnesses
examined on behalf of the defendants, namely, Tateh Khan
and Muhammad Bakhsh, he says, as to Fateh Xhan, that «he
had no personal knowledge of the bond in suit, and his very state«
ments showed that he was a hived and tutored witness holding
no position” Of the other he ohrerves :—# The witness Mu~
hammad Bakhsh states that no consideration was paid, that
the plaintiff had given a rakke for the payment of the considera-
tion, and that this »ulko was given by the plaintiff as he took
back the money from the defendant after having the bond
1egiate1ed This story quite conflicts with Sami-ud-din’s ver-
sion, and leaves no yoom for dpubt that the allegation as to the
supply of a rukka to Sami-ud-din and the non-payment of con-
sideration is entirely a fiction.” e disbelieved also.the. 8vi=
dence -of Sami-ud-din, and had not before him,any evidence
whatever to rebut the presumption created by the recital in:the
deed itself and the acknowledgment before ‘the Sub~Registrar
that the Ra. 8,000 was paid. We aye entirely at:a loss o,
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understand how the learned Judge came to the conclusion that
the Rs. 8,000 included prospective interest. Interest on the
full sum must be allowed.

Tlie further question arises as to what rate of interest should
be allowed to the plaintiff. This raises a difficult question, if this
ease be not governed by the recent Aot amending the Contract
Act, namely Act No. VI of 1899, Under that Act, seetion 74
of the Contract Act, namely Act No. IX of 1872, was repealed,
and the section substituted in ifs place provides in the explana-
tion to the section that a stipulation for increased interest from
the date of default may be a stipulation by way of penalty. It
appears to us clear that the provision in the deed before ns as to
an increased rate of interest was a provision to which the pro-
visions of the amended section were intended to apply, Itis
argued, however, that the amending Act is not applicable to the
present case, inasmuch as it came into force a few days after the
institution of the present suit. Under ordinary circumstances
the Act would not have a retrospective effect. 'We find, how-
ever, that the issue as fo the liability of the defendants to pay-
ment of the higher ratie of infierest was raised in the defence,
and that the issues in the suit were not joined until some time
after the passing of the Act, The question, thercfore, arises
whether or not the Act has operation by reason of the provisions
of gub-section (3) of section 1. That sub-gection provides that

the Act shall apply to every contract in respect of which any

suit. is instituted, or which is pub in issue in any suit affer the
commencement of this Act. It appears to-us that this section
comprises two cases, namely first, the case of any contract in
respect of which any snit may be instituted after the commence~’
ment of the Act; and secondly, the vase of any contract: which
is put in issue in any suit after the commencement of the Act.
The contract in this case was put in issue in'the present suit
after the commencoment of the Act, and consequently we think
that the Act applies, If this be so, it lies in our dlscret:wn to
say what is reasonable compensation under the: cmmmstmncw
for thie Beach of the defendant mortgagor's contract-in' respeeﬁ of
interest. We are of opinion that the fate originally fﬁ(ed

gamely Re. 1 per ceuts per mensen; is a ressonable rate, and we
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shall allow that rate of interest only. We do not think under
the circumstances we should be justified in giving the higher
rate of interest which is asked for. The result is that the
appeal is allowed, the judgment of the lower Court modified by
adding to the principal amount of the debt, namely the sum of
Rs. 8,000, interest upon that sum at the rate of Re. 1 per cent,
per mensem up to the date of payment. We extend the timo
up to the 20th of May, 1903, for payment of the mortgage-debt,
The partics will pay and receive costs both in this Court and in
the lower Court proportionate to failure and success.

[In this connection sce Gangu Dayal v. Bachelw Lal,
supra, p. 26, and Junki Das v. Ahmad Husain Khon, sapra, p.

159.—Kbp.
o] Decree modified.

FULL BENCH.

Bapore Sir John Stanley, Enight, Chief Justice, My, Juslice Knok, aid Mr.
: Justice Banerji,
WAHID-ULLAK axp avormen (Praryvrees) o KANHAYA LAL
(DxrENDAXT).®
Cicil Procedure Code, sections 582, 588 (8), 589—CUrder of* Appellate Court

relurning plaint for presentation to proper Court—Appoal—det No, VIIL

of 1887 (Suits Valuation Act), section 11. ‘

Section 588 (6) of the Code of Civil Procedure refers not only to orders
passed by a Court of first instance, but to similar orders which on appellate
Court may pass by virtue of section 582 of the (ode, Where an order
returning a plaint for amendment, or to be presentod to the proper Court, is
pasged by 2 Court of appeal, an appeal will lie from such order in the manner
provided by section 589 of the Code,

Bindeshri Chaubey v. Nandu (1) overruled, Chinnasami Pilled v, Karuppa
Udayan (2), and Goor Buz Sakeo v, Bivj Tal Benka (3) followed,

‘Where, however, an appellate Court makes an order returning s plaint
for yresentation to the proper Court, the Court of first instance having heard
and deeided the suit, it ix the duty of the appellate Court under seetion 11
of the Suits Valuation Act, 1887, first to find, and to reeord its reasons for

so finding, whether the ervor in valuation complained of has prejudicially
affectod the disposal of the suit on the merits,

USRS RS g

*Pirst Appeal No, 38 of 1902, from an ordoer of Munshi Ach;r ﬁell;rl,

iﬂgggu Additional Subordinate Judge of Aligarh, dated the 10th of January,

(1) (1880) LL. R, 3 AL, 468, (2) (1896) L L. R, 21 Mud, 234,
(3) (2899) I L. k., 20 m(lc., A '



