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decree treated the two mortgages as if, in fact, ‘tliey constitut- 1902 

ed one mortgage. We tliink that tliere oiiglit to baye been ĵ s” Rah
a separate declaration in respcet of each mortgage, and accord­
ingly we modify the decree und declare that on the I5th of July,
ISOSj the sum of Es. 1,110-12-0 was payable for principal, 
interest and costs on foot of the mortgage of the 27th of Sep­
tember, 1885, and that on the same date there was payable to 
the plaintiff the sum of Es. 749-12-0 for principal, interest 
and costs on foot of the mortgage of the 10th August, 1886.
And we direct that on payment of the sum due on the mortgage 
of the 27th September, 1885̂  with farther interest on the 11th of 
January, 1903, the plaintiff shall deliver up to the defendants 
all documents relating to the property comprised in that mort- 
gage, and transfer such property to the defendants free from 
incumbrances, and in like manner that on payment on the same 
date of the sum due on the mortgage of the 10th of August,
1886, with further interest, the plaintiff shall deliver up all 
documents relating to the property specified in that mortgage, 
and transfer such property to the defendants free from incum­
brances. In each case we direct the mortgaged property to be 
sold in default of payment in order to satisfy the mortgage- 
debt. The appellant will be entitled to his costs here and 
hitherto.

Decree modified.
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EEVISIONAL CRIMINAL. wosJuly 22.

B efore M r. Jiisiico Knox.
PRABHU LAIi (ArPLiOAHT) ©. HAMI (O rroB iiB  p a b it ).*

Criminal I ’roaeclvre Code, sootions 488, 489, 490—Mainienanee—A gfam sni 
ieiioeen tJie parties to the order for maintenance—Swoli agree'
ment no lar to onforcemont o f  order fo r  maintenance so long as smTi order 
subsists.
W here an orSor fo r  inaintonance is passed under section 488 of the  Code of 

C iim inal Procedure and  th e  jjarties afterw ards come to an  agreem ent fcetween 
them selves as to  is to  be paid, the  existence of such agreem ent will Jlot of 
its e lf  he a bar to the  enforcem ent of th e  order for m aintenance; b u t i t  will 
be th e  duty  of "fche p a rty  chargeable, i f  he wishes to be rolioVed from  th e

* Criminal Ecforcttce No. 437 of ?902,



1002 payxuent of tlic m aintenance allowance, to b ring  such sottlejncufc ib' t|ic
-------------------  noticc of the  Court and obtain a cancellation of the order fo r m aintenance.
P b a b h u  L a i  ’S.angamma v. Muhammad, A  U (1), not followed.

Eami. This -was a reference under section 488 of the Code of Ci*i-
minal Procedure, made by the District Magistrate of Dehra 
Dun. The iticts out of which the reference arose sufficiently 
appear from the order of tlie Court.

Pandit Mohan Lai Nehru, for the applicant.
K n o x  J.—This is a reference sent by the District Magis­

trate of Dehra Dun. On the 10th of October, 1901, an order 
was passed in favour of Musammat Kami, giving her mainte­
nance at the rate of six rupees per mensem under the provisions 
of section 488 of the Code of Criminal Procedure. Musammat 
Kami, alleging that the sum awarded to her had not been paid, 
applied to the Deputy Magistrate of Mussoorie, and got an 
order from him on the 10th of May, 1902, in accordance with 
the provisions of section 490 of the Code of Criminal Procedure, 
directing Prabhu Lai to pay Musammat Eami Es. 18, which 
was due to her under the order, It appears that on the 27th of 
February, 1902, the parties executed an agreement, which was 
further registered. Under this agreement it was stipulated that 
Prabhu Lai should pay Musammat Eami Es. 144, and give her 
a cow worth Es. 15, Musammat Eami admits having received 
Es. 144. The Magistrate considers that as Musammat Eami 
entered into this agreement, it is inequitable for lier to enforce 
the order of the 10th of October, 1901, any longer. In his order 
of reference ho cites the ease of Mangmnma v. Muhammad Ali
(1). This case certainly does appear to support the view taken 
by the Magistrate. On the other hand, I  have before me the 
clear provisions of section 490. As I  understand these provi­
sions, it was not the intention of the Legislature that the 
Magistrate to whom tbe application is made to enforce an order 
of maintenance, should take into consideration anything further 
than the identity of the parties and the non-payment of the 
allowance. It is true that in this Court one step further has 
beeor taken, and we have lield that it is open to the Magistate to 
consider whether the person to whom the order of maintenance 

(1) (1886) I. L. II-, 10 Mad., 13.

166 THE INM AN l a w  KSPOETS, [VOL. X X V .



VOL. XXV. ALLAHABAD SE M e S. 167

has been givon is, at the time she makes the‘application, still 
holding the position of wife, hut I  know of no further step 
relaxing the dear words of section 490. To me the reason 
appears ohvious. I f  a person against whom an order for main» 
tenanoe has been made considers that such an order should no 
longer be in. force against'him, it is for him to apply under sec­
tion 489 and get the order altered. I t  docs uot seem suitable or 
expedient that it should be open to a second Magistrate to call in 
question an order du ly  given upon proof. I  do not think this is 
a case in which I  should intex’fere. Let the record bt; returned.

1903

Lit
V.

IUmi.

APPELLATE CIVIL.
19U2 

A ugust 13,

b e fo re  Justice S a n erjt,
SHEO PKAJSAD (Obbbsbaht) r , MUHAMMAD M OHSIX KHAN

Cit'il Procedure Code, seoHons ^10A,320~~]jJxecufion o f  deo'ee— Section 310^ 
not applioahle {o ^at'oceedingi in exeeufion held hy a Collector under scction 
S20.
S e ld  th a t the  provisions o£ sectiou 310A of tho  Co'de of Civil rrocetiure 

have no app lication  to  execution proceedings taken by a Collector under sec* 
tion  320 o£ tlio Code and  the rule.s fram ed  hy the Local tTOvcrnment there* 
under governing such proceedings.

The facts of this case sufficiently appear from the judgiieiit 
of the Court.

Maulvi Ghdam Mujtaha for the appellant.
Mr. Ahdid Raoof for the respondent.
Banerji, J.—This was a suit brought by the res,pondent 

for the cancellation of an auction, sale, for possession of the 
property comprised in the sale and for mesne profits, under the 
following circumstances. The property in question belonged to 
Har Bakhsh, the ancestor of the defendants Nos. 1 to 4, One 
Salim Khan, obtained a money decree against Har Bakhsh on 
the 13th of April, 1896, and in execution thereof caused the 
property in question to be attached. As tlie property was 
ancestral within the meaning of the notification 6f O-overRment,

*  Second Appeal 650 of 1901, from  tlie decree o f Maulvi Syed Sira;!* 
ud-din. Judge tif the Sm all Cause C ourt a t Agra^ dated tlio 29th Marcht, 1901, 
rovarsing tiie decree o f HaTju ik id y a  3fatli Pas, Officiating M onaif o f Agra,

■ d itedtlis SStli JuEej 1900,
' ':2^


