
1902 modify the cleorce of the lower Court hy directing that com 
Jak^Das' interest be calculated upon the principal sum found due

namely Es. 1 3̂75, from the date of the mortgage to the date 
named in the lower Court’s decree, namely the 7th of Septem- 

Khah. 1900. The calculation should be made with half-yearly
rests. To this extent we allow the appeal and vary the decree 
of the Court below. The parties will pay and receive costs 
here and in the Court below according to their failure and suc­
cess in this Court, and the necessary entry as to costs will be 
made in the new decree that will be prepared under section 88 
of the Transfer of Property Act. We fix the 19tli of May,
1903, as the date by which the money must be paid to save the 
property from sale.

Decree modijled.
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1902 Before Sir John Stanley, KnigTii, Chief Justice, and Mi'. Justice Knox.
J u l ^  11. JAS EAM (P iA IK tiff) v . SHER SIN G H  AND o t h e e s  (D s f e n v a s t b ) .*

Mortgage—Joint Hindu family—Lialnlity of ofhê ' memlers o f the • family 
imder a mortgage executed hf the mamger.

Wheve a m ortgage of jo in t fam ily  p roperty  lias been exocutcd by the 
m anaging members of a jo in i H indu fam ily, the rom aiuing m em bers of the 
fam ily are proper parties to a su it fo r  sale based on sncli m ortgago. Dharm  
Das V. Angan Lai (1), Muhammad AsM ri v, JRadlia Earn Singh (2) and 
Iiachtnan Das v, Dallu (3) referred to.

Ok the 27th of September, 1885, Sher Singh and ICunjal 
Singh, who were the managers of a joint Hindu family, executed 
a mortgage in favour of one Jas Eam to secure a sum of Rs. 350 
with interest, and liypothecated a one and a half biswa share in 
certain property. On the 10th of August, 1886, the same parties 
mortgaged a one biswa share of the same property to secure a 
principal sum of Es. 600 and interest. The mortgagee, Jas Ram, 
sued the mortgagors on his mortgage of the 10th of August, 1886, 
and obtained a decree. He subsequently brought a suit for sale 
on the earlier mortgage, but finding that that suit was defective 
he withdrew it. He then instituted a third suit upon both the

•  Second Appeal No. 24 of 1900, from  tho decree o f B. B alal, Esqpj, 
Additional D is tr ic t Judgo of A ligarh, datod the  27th Septem ber, 1899, modi­
fy in g  the decree o f M anlvi Ahmad AH KhaOg Subordinate Judge of A ligarh, 
dated the 15th January , 1898.

(1) (1899) I . L . R., 21rAU„ 301. (2) (1900) I. L . E ., 22 AH, 307.
(3) (lOOa) I. I,, E ,, 22 All., 894,
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mortgages, and therein impleaded, not only thd original mort- 1902 
gagors, but also the other members of the joint Hindu family.
He also made defendants two puisne mortgagees of the property.
The Court of first instance (Subordinate Judge of Aligarh) gave 
the plaintiff a decree on both mortgagees, but on appeal the 
lower appellate Court (Additional District Judge of Aligarh) 
set aside the decree passed upon the mortgage of the lOfch of 
August, 1886. That Court held that the two causes of action 
were separate; that the plaintiff had already obtained a decree 
against Sher Singh and Kunjal Singh, and that if  the other 
members of the joint family refused to be bound by that decree, 
the plaintiff ought to sue them for a declaration of their liability.
The lower appellate Court modified the first Court’s decree, and 
passed a decree in respect of the mortgage of the 27th of Septem­
ber alone. From this decree the plaintiff appealed to the High 
Court.

Pandit Sundar Lai and Babu Jog indr 0 Nath Gha'itdhri, for 
the appellant.

Mr. E. A. Howard (for whom Mr. Karamat Husain), for 
the respondents.

S t a n l e y , C.J., and K n o x , J.—The suit out of which this 
appeal has arisen was brought by the plaintiff-appellant to 
recover the amount due on foot of two mortgages by sale of 
the mortgaged property. On the 27th of September, 1885,
Sher Singh and Kunjal Singh, who were the managers of a 
joint Hindu family, executed the first mortgage to secure a sum 
of Es. 350 and interest, and hypothecated thereby a biswa 
share of certain property. On the 10th of August, 1886, 
the same parties mortgaged a one biswa share of the same 
property to secure a principal sum of Es. 600 and inter^t.
The plaintiff brought a suit against the mortgagors on foot of 
the mortgage of the 10th of August, 1886, and obtained a 
decree. He also, in October, 1892, brought a suit for sale on 
foot of the mortgage of the 27th of September, 1835, but 
finding that that suit was defective, withdrew it in 189|5. He 
thereupon instituted the present suit on both the mortgages, 
and in this suit he has impleaded, not only the original mort­
gagors blit also the other members of the’ joint Hindu family,

VOL» XXV.} ALLAHABAD SEBIES. 163



S e u s  S i n g h ,

,1902 forming together the defendants first party, and also Girwar 
Singh and Tara Singh, puisne mortgagees of the property. The 
Court of first instance gave the plaintiff a decree on both mort­
gages, but on appeal the Additional Judge set aside the decree 
passed on the mortgage of the 10th of August, 1S86. He held 
that the two causes of action were separate, that the ]>laintiff 
had already obtained a decree against Slier Singh and Kunjal 
Singh, and that if  the defendants in group No. 2 (that is the 
other members of the joint family) refused to bo bound by’ that 
decrcc, he should sue them for a' declaration of their liability. 
Accordingly he modified the decree of the Court of first in­
stance, and x'>assed a dccrec in respect of the mortgage of the 
27th of September, 1885, alone. It appears to us, in view of the 
decisions of this Court, that the learned Additional Judge -«̂ as 
wrong in the yiew which he took, and that it was open to the 
plaintifi to sue the other joint membern of the family together 
wdtli the mortgagors under the"cirGumstances of the case. It is 
true that in respect of the mortgage of the 10th of August, 1886, 
the plaintiff had already obtained a decree against the mortga­
gors ; but this does not preclude the plaintiff from, making the 
mortgagors parties to the present suit, which is brought also 
on foot of the mortgage of the 27th of September, 1885. The 
course which the plaintiff adopted appears to us to have been 
a proper and convenient course. As authority for holding that 
a suit properly lay against the members of the family other 
than the mortgagors, we may refer'to the cases following vw, 
Dharam Bmgli v. Angcm Lai (1), M uhmmad Ashari v. 
Eadha Rm i Singh (2), Lachhman Das v. Dalhi{%), and also to 
the judgment in the unreported case of Ghunni Lai v. Mahund 
Singh (First Appeal No. 100 of 1898), in which the late 
Chief Justice Sir Arthur Strachcy and Mr. Justice Burkitt fol­
lowed the ruling in Bharmn Siiujh v. Anrjan Led. For these 
reasons we are of opinion that this appeal nuist bo allowed. 
We accordingly set aside the decree of the lower appellate 
Court̂  and restore the decree of the Court of first instance, but 
with some modifications. The Subordinate Judge has in the

(1) (1899) I, L. II., 21|fAll., 301. (2) (1900) I. L . K., 223A11., 807,
(3) (,1900) I. L. K., 23 AIL, 39i
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decree treated the two mortgages as if, in fact, ‘tliey constitut- 1902 

ed one mortgage. We tliink that tliere oiiglit to baye been ĵ s” Rah
a separate declaration in respcet of each mortgage, and accord­
ingly we modify the decree und declare that on the I5th of July,
ISOSj the sum of Es. 1,110-12-0 was payable for principal, 
interest and costs on foot of the mortgage of the 27th of Sep­
tember, 1885, and that on the same date there was payable to 
the plaintiff the sum of Es. 749-12-0 for principal, interest 
and costs on foot of the mortgage of the 10th August, 1886.
And we direct that on payment of the sum due on the mortgage 
of the 27th September, 1885̂  with farther interest on the 11th of 
January, 1903, the plaintiff shall deliver up to the defendants 
all documents relating to the property comprised in that mort- 
gage, and transfer such property to the defendants free from 
incumbrances, and in like manner that on payment on the same 
date of the sum due on the mortgage of the 10th of August,
1886, with further interest, the plaintiff shall deliver up all 
documents relating to the property specified in that mortgage, 
and transfer such property to the defendants free from incum­
brances. In each case we direct the mortgaged property to be 
sold in default of payment in order to satisfy the mortgage- 
debt. The appellant will be entitled to his costs here and 
hitherto.

Decree modified.
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EEVISIONAL CRIMINAL. wosJuly 22.

B efore M r. Jiisiico Knox.
PRABHU LAIi (ArPLiOAHT) ©. HAMI (O rroB iiB  p a b it ).*

Criminal I ’roaeclvre Code, sootions 488, 489, 490—Mainienanee—A gfam sni 
ieiioeen tJie parties to the order for maintenance—Swoli agree'
ment no lar to onforcemont o f  order fo r  maintenance so long as smTi order 
subsists.
W here an orSor fo r  inaintonance is passed under section 488 of the  Code of 

C iim inal Procedure and  th e  jjarties afterw ards come to an  agreem ent fcetween 
them selves as to  is to  be paid, the  existence of such agreem ent will Jlot of 
its e lf  he a bar to the  enforcem ent of th e  order for m aintenance; b u t i t  will 
be th e  duty  of "fche p a rty  chargeable, i f  he wishes to be rolioVed from  th e

* Criminal Ecforcttce No. 437 of ?902,


