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APPELLATE CIVIL.

Bejfore Sir John Stanley, Enight, Chief Justice, and Mr. Justice Banerji.
AEBAR HUSAIN {(DErENDANT) v. ALIA BIBI (PrarnTrer)*

Ciwil Procedure Code, sections 401 et seqy.—Suit in formd pauperis—Death of
plaintiff-—Decree passed in ignorance of plaintiff’s death — Appeal—
Consent order for re-trial—Objsetion fo plaintiff’s represeatative swing tn
Jormd pawperis—Estoppel.

The plamtlﬁ in a suit broughtin formd laafupcne died, but in ignorance of
her death the Court passed a decree in her favour, The defendant appealed,
making respondent to his appeal o lady whom he alleged to be the legal repre-
sentative of the deccased plaintiff, On this nppesl an order was passed by
consent of parties sending back the suit to be re-tried on the merits as be-
tween the defendont and the person nominated by him as plaintiff, and it was
50 re-tried, and & deeree wasagain passed in favour of the plaintiff. Held that
it was not thereafter open to the defendant to object that tlhiere had been no
inquiry into the right of the representative of the original plaintiff to sue
48 & paunper,

TaE facts of this case sufficiently appear from the judgment
of the Court.

Mr. Abdul Majid, for the appellant.

Mr. Karamat Husain an d Maulvi Gkulam Mugtaba, for the
respondent.

SraxLey, C.J. and BANDRJI J.—The suib out of which this
appeal has arisen was a suit brought by one Musammat Zainab,
who claimed a right to sue in formd pauperis. On the 24th
of April, 1896, Musammat Zainab, who had gouve on a pil-
grimage to Mecea, died; but in ignorance of her death the
hearing of the suit was allowed to proceed, and a decree was
passed in her favour on the 30th of June, 1896, Bubsequently
the death of Musammat Zainab having been in the meantime

ascertained, an appeal was preferred to the High Court to have

the decree of the 30th of June, 1898, set aside ; the present re-
spondent Musammat Alia Bibi, as legal representative of Mu-
sammat Zainab, being made a party to the suit for the purpose of
“that appeal. On the 15th of March, 1899, the appeal came on

for hearing before a Bench of the ngh Court whereupon. both
parties agreeq that the decree should be set aside, and the‘
case remanded to the Couzt below for trial as between the‘
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* First Appoeal No. 58 of 1900, from a decxae of Babu Jai Lul Suboxdm-lte
Judge of Azamgarh, dated the 19th day of December 1899,
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defendants and the legal representative of the deceased plaintiff,
Accordingly, by consent of the parties, the Court passed an order
allowing the appeal, setting aside the decrec of the Court below,
and remanding the case to that Court to be readmitted undey
its original number on the register, and to be ftried on the
merits. The suit has, in accordance with the order of this Court,
been tried on the merits between the parties to the appeal, that
is the present appellant and the present plaintiff respondent as
representative of Musammat Zamab with the result that a
decree was passed in favour of the plaintiff.

It is now objected that a decree ought not to have been
passed, nor should the respondent have been allowed to sue in
formd pauperis without an inquiry first having been held as to
her alleged pauperism, and a determination obtained in her
favour upon that issue.

It appears to us that there is nothing in this objection, for
this reason that the parties to this appeal by consent in Court

‘agreed that the case should be remanded to the Court below for

trial on the merits, and an order was made accordingly. This
order presupposés that the parties were properly before the
Court, and that the suit 40 formd pauperis had been properly
instituted. It is too late now to seek to go behind this order.
Accordingly, as none of the other objections in the memoran-
dum of appeal have been pressed before us by the learned coun-
sel for the appellant, for the reasons which we have stated, the
appeal fails. We therefore dismiss it with costs.
Appeal dismissed.

Before Mr, Justice Enox and Mr. Justice Blair.
GOMTI KUNWAR (DEFENDANT) v. GUDRI (PrAINTITY) *

Civil Procadure Code, section 13—Res judicata—Decision by a Court of Re-
ventie in a suit for rent a8 to the genwineness of @ document no dar to the
datermination of such issue by o Civil Court. .
In a guit for rent brought in a Cowrt of Revenuo the plaintiff producedA

in support of his claim the counterpart of a lease alleged to have been exe-

cuted by the defendant, The defendant denied execution, but the Revenue

Court#, both original and appellate, decided against him that the counterpart .

was genuine, The defendant then brought a suit in a Civil Court agking for

* First Appeal No. 62 of 1902, from an order of C. Rnstom;]x, Esq., Dise
trict Judge of Allahabad, dated the 30th of April, 1902,



