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will humbly advise His Majesty accordingly.. The appellant
mush pay the costs of the appeal.

Norg.—On the conclusion of the judgment their Lordships intimated
that they would withhold their repors to His Majesty for three months, to
enable the appellant to apply to the Court of the Judicial Commissioner for
a certificate that the appeal involved a substantial question of law. The
appellant having failed to obtain such cortificate, their Lordships, on the 12th
November, 1902, intimated that their report would be submitied to His
Majesty at the next meeting of the Privy Couneil.

E. 8. Horz,
Registrar of the Privy Couneil,
Appeal dismissed.
Solicitors for the appellant—Messrs. Watkins & Lempridre.
Solicitors for the respondents—Messrs. T. L. Wilson & Co.
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NIDHA SAH axp anoTHER (DEFENDANTS) ». MURLI DHAR
ANXD OTHERS (PLAINTIFTS).
[On appeal from the Cowrt of the Judicial Commissioner of Oudh.]
Mortgage—Iortgage with possession for a terin ceriain—Mortgagee unable to
obtain possession of part of property mortgaged and consequently failing to
pecoup money advanced—~Swits by morfgagor on expfiy of term to recover
POFSESSION,

The plaintiff representing himself to have absolute proprietary right in
certain villages, and in consideration of advances which had been made to him
by the defendant, executed what purported to be a mortgage of the villagas
with possession to che defendant for 14 years, the deed providing that, on “the
expiration of the term the mortgagor shall come into possession of the movt-
gaged villages without settlement of account, that on the expiration of the
term the mortgagee shall have mo power whatever in respect of the said
estate which, after the expiration of the term of this mortgage-decd, shall be
returned to the mortgagor withont his paying the mortgage money sceured
under this document”  When the term had expired the mertgagee xefused o
give up possession of such of the villages ashe had been able to get possession
of on the ground that owing to the misrepresentation of the mortgagor
he had not received the full benefit purported to be given him by the mortgage,
and hed consequently been unable fo recoup himself the money he had
advanced, and he claimed the right to hold the property until he had so
‘recouped himself, In a suib by the mortgagor to recover possession the

sbove ground gvas held by both the lower Courts to be well founded; and it was

contended that the plaintiff, having broken his pert of the contract by failing
to give the defendant possession of the entivety of the premises comprised
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in the mortgage, ought not to be allowed to enforec the contract against the
mortgagee. Hold by the Judieial Committee that the plaintiff was entitled
to rely and was relying on his proprietary right, and, in the absence of any
stipulation espress or implied in the mortgage.deed depriving him of the
right bo vecover possession, he was entitled to succeed.

ApprAL from a judgment and decree (14th April, 1896) of
the Judicial Commissioner of Oudh confirming a decree (25th
October, 1893) of the Subordinate Judge of Bahraich by which
the respondent’s suit was decreed.

The plaintiffs were the representatives of one Indarjit Lal,
who, on 10th July, 1876, executed a mortgage of certain villages
in favour of one Ishri Sah, the original defendant in the suit, out
of which this appeal arcse. The mortgage was executed in
consideration of Rs. 11,580-8-0, of which Rs. 244-8-0 were
retained by the mortgagee in repayment of money advanced to
the mortgagor to cover the costs of conveyance, ineluding stamps
and registration, while Rs. 2,085 were set off against antecedent
debts due by the mortgagor to the mortgagee, and Rs. 9,201 were
left with the mortgagee for the redemption of prior mortgages,
The mortgagee was to have possession for a time certain, 14
years ; and the rents and profits for this term were to be received
by him in full payment of the mortgage money, that is the
Rs. 11,530-8-0, nothing being said in the mortgage-deed abous
interest ; and after the expiry of this term the mortgagor was to
be entltled to re-enter during the fallow season in the month of
Jeyt (May and June) without any account of the payment of

the said money.

Indarjit Lal died on 2nd September, 1880, leaving two sons,
Murli Dhar and Ram Prasad, and a grandson, Gur Prasad,
the son of a third son, Bansi Dhar, who had predeccased his
father. On the expiration of the term of 14 years Murli Dhar
applied for mutation of names by expunging the name of Ishri
Sah, the mortgagee, from the register. This application was
opposed by the mortgagee and was rejected on 21st December,
1890. :

Murli Dhar then on 10th June, 1892, brought ‘a suit in the
Court of the Subordinate Judge of Bahraich against the mort-
gagee for vecovery of the mortgaged property, for mesne profits
from the expiration of the ferm to the institution of the suit,
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and for an account of the Rs. 9,201 left with the mortgagee for
payment of prior incumbrances. In this suit Ram Prasad
and Gur Prasad were afterwards joined as co-plaintiffs.

The defendant resisted the claim on the ground that the
plaintiff had misrepresented the nature of his interest in some of
the villages, and had wrongly deprived him of the possession of
others, so that he had not been allowed to retain possessich
over the whole of the mortgaged lands during the stipulated
term ; and he disputed the claim to an account on the ground
that by the conditions of the mortgage-deed, the right to an
account had been expressly waived by the morbzagor.

The Subordinate Judge found that the objections of the
mortgazee were well grounded 1n respect of five of the villages
mortgaged, and aftor referring ta the expross declaration in tho
mortgaze-deed that “all these villages were the proprictary
villages of Indarjit, thus inducing the defendant to belicve in
that tonure and to act on thiat bediel ” he said 1 —

“As a fies dofeudint his nevir bid possessiou of Dewasiapur, sul
pliinsiffs’ father took possession of Mohamumadpae fu Ribi 1283 Fasl, and
defendint has nod had it for 114 yeirs of the siipalited period of 14 years,
Plainsiffy’ Father Indurjit, the ocigin.d mosg gir, dying, the muafl Biluipiea
was resumed by the geansor in 1290 Fasli, and defendins has not had it for
eight years of the stipulated pesiod. The propie:ors of pitti Dikanli Ratan
Singh radezmed the mortgage of that pusti in 1290 Fusli, and defendint his vot
had it eight yoars of the siipalited peciod. Similarly they redeemed Aghtpur
Badainpur in 1293 Fasli and defend it his nos lnd.6 £or five years of (he stipn.
lated period. That there wasa subsequensagriement a month afber the worts
gage in respect of Dewasiapur and Mohammadpur is not now denied, but when
defendant sued for arrears of rent of those village: pliintiffs opposed the
claim, even asserting that the mortgige had never tuken effeet. The agreement
is not before me, and I can only hold on the de:d, drbed 20.h July, 1876, that
plaintiffs have retained the villages without right to do so. The decisions in
the rent suits are not binding ; they only show that defendint failed to realize
ronts from plaintiffs, in one ciase because it was held that Dewssispur haq.
hoen given for maintenance, and in the other because tho agreement was
inadmissible in evidence. Defendant is to blame for not trying to recover
these two villages in the Civil Court, and this omission on his part must go
against him.”

The Subotdinate Jndge however, was of opinion that these
objegtions, however well grounded they might be in fazt, were,
in law, no answer to the plaintiffs’ claim, because they might and
aught to have brought an action for possession of Dewasiapur
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and Mohammadpur, and actions of damages upon his successive
dispossessions from Dikanli Patti Ratan Sivgh, Bilnapara and
Aghapur Badainpur. In the result hie passed a decrce in favour
of the plaintiffs for redemption and for possession of the mort-
gaged property.

Against this decision the defendant appealed to the Court
of the Judicial Commissioner of Cudh,and that Court (consist-
ing of the Judicial Commissiover and Additional Judicial
Commissioner) on 14th April, 1896, gave judgment dismissing
the appeal with costs. They accepted the finding of fact by the
Subordinate Judge, to which no objection had been made. On
the gnestion of law they agreed with the Subordinate Judge.
In concluding their judgment they caid :—

“ But even if it be coneeded that the appellants are not barred by the yule
of res judicata from raising the question in the present suit whether they
or their predecessor in title, the mortgagee have, or has, been prevenied from
realising the mortgage money in full, from the mortgaged property by being
deprived of part of the security, still the appellants have no answer to the
respondents’ clnim, unless they can show that they are entitled to malke up
the deficiency by retaining possession of therest of the security beyond the
14 years. And this they cannot show, becanse there is no such provision in
the mortgage-deed, nor is any such provision annexed to, or imported into, the
contract by the law,”

The defendants appealed to His Majesty in Conneil.

On the appeal, which was heard ez parte—

Mr. Mayne for the appellant contended that the decision of
the Judicial Commissioners holding that the respondents had
deprived the appellants of the full benefit of the mortgage con-
trach, and yet allowing them to enforce the contract against the
appellants, was wrong in law. Where a mortgagor was found
to have misrepresented the nature of his interest in some of the

‘mortgaged property, and to have wrongly deprived the mort-
gagee of the possession of other portions of it, the mortgagee,
it was submitted, could plead those circumstances as a defence
to a suit for redemption. The cases of Forbes v. Ameeroonissa
Begwin (1) and Muklwn Lall v. Speekishen Singh (2) were cited.
When the object of a contract is to form a funa to pay off a
debt in a certain time, the period of time allowed being suffi-
cient to pay off’ the debt, and one party to the contract takes
(1) (1865) 10 Moo. 1. A7, 340 (347, 856), (2) (1868) 12 Moo, L, A,, 157 (186),
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away or deteriorates property from which the fund was calcu-
lated to be derived, =0 as to renderit less beneficial for the
objeet for which it was intended, and so prevent the fund
being formed in the stipnlated time, it was submitted that it
did not lie in the mouth of such party to insist on the property
being restored in the sume state as before such taking away or
deterioration. The Contract Act, IX of 1872, section 67, was
referred to.

The respondents did not appear.

1992 : 3rd December ~Their Lordships” judgment was deliv-
ered by S1r Jony Bonssn :—

On the 10th of July, 1876, one Indarjit Lal, representing
Limeelf to have ab-olute proprictary right in certain villages,
executed an instrument purporting to be a mortgage of them
with possession to one Lshri Sali # for a period of 14 years from
1284 Fashi to 1297 Fashi 7 by which it was provided that on the
espiration of the term the mortgagor “ shall come in possession
of the mortgaged villages withount scttlement of accounts . . .
that on the expiration of the term . . . the mortgagee
shall have no power whatever in respect of the said estate
+ + .« . . and after the expiration of the term this mort-
gage-deed . . . . . shall be returned to the mortgagor
vithout his nccounting for (paying) the mortgage money secured
under this document.”

Thig instronment, though it is called a mortgage, and though
it will be convenient to follow the nomenclature used in the.
document itsell and in the pleadings and judgments in. the.
Courts below, is not a mortgage in any proper sense of the word.
It is not a security for the payment of any money or for the,
performance of any engagement. No accounts were to be ren-
dered or requived. There was no provision for redemption
expressed or implied. It was simply a grant of land for a fixed.
term free of rent in consgideration of a sum made up of pash
and present advances.

It appehrz that the so-called mortgagor had not absolube
proprictary rights in all the villages,and that the mortghgee did
not get the full benefit purported to be given him by the
mortgage. )
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At the expiration of the 14 ycars the representatives of the
original mortgagee refused to give up possession of such of the
mortgaged property as the mortgagee had been able to get pos-
session of on the ground that, owing to the misrepresentations
of the mortzagor, they Lad been unable to recoup themselves
the morcy they had advanced, and they claimed the right to
hold the property vutil they Lad so recouped themselves.

The responder:ty, who are the representatives of the mortga-
gor, then brouglt the astion out of which this appcal ariscs to
recover the property.

The Subordirate Judge made a decree in favour of the
plaintiffs, but deprived them of costs ou the ground that the
mortgagor had nct © dealt hovestly » with the mortgagee, and
that deerce was aflirmed by the Court of the Judicial Commis-
sioner of Oudh.

It was contended before their Lordships that the mortzagor
having broken his part of the contract by failing to give the
mortgagee possession of the ertircty of the premises comprised
in the mortgage ouglit not to Le allowed to enforce the contrast
as againsp the mortgagee, but the answer to this contention ap-
pears to their Lordskips t) be that the plainti{fs are nct sceking
to enforce the contrazt ; they rely on their proprictary right, and
it is for appellant to show some stipulation either express or
implied in the mortgage-deed which doprives the plaintiffs of

_ the right to recover possession. This the appellant cannot do

and their Lordships will sherefore humbly advise His Majosty
that the appeal be dizmisced.  As there was no appcarance by
the respondents it will not be necessary to make any order as
to costs.

Appeal dismissed.
Bolicitors for the appellant—NMessrs. Young, Jackson, Beard
and King.
4. V. W



