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will liiimbly advise His Majesty accordingly.. Tlie appellant 1902 
must pay tlie cost̂  ̂ of the appeal.

jfOTE,—On th e  conclusion of tlie ju dgm en t th e ir  L ordsh ips in tim ated 
th a t  they would w ithhold th e ir  rep o rt to  H is M ajesty  fo r  th ree  inonths, to  
enable the api)ellant to  apply to  the Court of the  Jud ic ia l Commissioner fo r 
a certificate th a t  the appeal involved a substan tia l question  o f law. The 
appellan t having failed  to ob tain  such certificate, th e ir  Lordships, on th e  12th 
November, 1902, in tim ated  th a t  th e ir  rep o rt would be subm itted  to H is 
M ajesty  a t th e  nex t m eeting  of th e  Privy  Council,

E. S, Hope,
E eg istra r of th e  P riv y  Council.

Appeal dismissed.
Solicitors for the appellant—Messrs. Watkins & Le'nip)''î re.
Solicitors for the respondents—Messrs. T. L. Wilson & Co.
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NIDHA SAH AND a n o th e b  (DErsKDANTS) V. M URLI DHAE
AND OTHEBS (PiAINTIFT's).

[On appeal from  the  C ourt of th e  Judicial Commissioner of G adh.] 
Mortgage— Mortgage w ith possession fo r  a term certain— M ortgagee unaile fo 

ohiain possession o f  p a rt o f  property mortgaged and eomsequently fa ilin g  to 
recoup money advanced— 8 n its  ly  mortgagor on exptry o f  term  fo recover 
possession.

The plain tiff rep resen tin g  h im self to have absolute p ro p rie ta ry  r ig h t in  
certa in  villages, and in  consideration  of advances which had been made to  him  
by th e  defendant, executed w hat pu rported  to be a m ortgage of the villages 
w ith  possession to  the defendant fo r 1 4 years, th e  deed providing th a t ,  on “'th e  
exp ira tion  of the  term  the  m ortgagor shall come in to  possession of the m o rt
gaged villages w ith o u t se ttlem en t of account, th a t  on the  ex p ira tion  of th e  
term  th e  m ortgagee shall have no power w hatever in  respect o f  th e  said 
esta te  which, a f te r  the exp ira tion  of the  term  o f th is  mortgage-deed, shall be 
re tu rned  to the  m ortgagor w ith o u t h is paying the  m ortgage mon.ey secured 
u-ader th is  doowment.” "WiieTi th e  texixi had  espu'&d th e  m ortgagee Tefnsed to  
give up  possession of such of th e  villages as he had been able to  g e t possession 
of on the ground th a t  owing to  the  m isrep resen ta tion  of th e  m ortgagor 
he had no t received the fu ll benefit purported  to be given him  by th e  m ortgage, 
and had consequently  been unable to  recoup h im self the  money he had 
advanced, and he claimed th e  r ig h t  to hold th e  p roperty  u n t il  he had so 
recouped him self. In  a su it  by th e  m ortgagor to  recover possession the  
above ground i?as held by both th e  lower Courts to he well founded; and i t  was 
contended th a t  th e  p lain tiff, having broken his p a r t of th e  co n tract %  fa ilin g  
to  give th e  defendant possession of the e n tire ty  o f th e  prem ises comprised

P . C. 
1902 

November 20 
Deoemier 3,

P r e s e n t ;—Lord MAOirAQ-HTEiir, Lord Liin)i«ET ,"*Sib Andke'w Soob ib , 
S i r  A b th t ie  WiiiSoisr, and S ib  J o h n  B onsbb,



V.
MtTEl,! DhaEs

1902 m ortgage, ought no t to be allowed to  enforcc the  co n trac t ag a in st th e
___________  m ortgagee. S e U  by the Judicial Com m ittee th a t  the plaintid^ was e n titled
NibhA. S a h  0̂ rely and was re ly ing  on his p ro p rie tary  r ig h t, and, in  th e  absence of any 

s tip u la tio n  express or im plied in  the  mortgage-deed depriv ing  h im  of the  
r ig h t to recover possession; he was en titled  to succeed.

A ppeal from a judgDient and dccree (14th April  ̂ 1896) of 
the Judicial Commissioner of Ondli confirming a decree (25th 
October, 1893) of the Subordinate Judge of Bahraich by which 
the respondent’s suit was decreed.

The plaintiffs were the representatives of one Indarjit Lai, 
who, on 10th July, 1876, executed a mortgage of certain villages 
in favour of one Ishri Sah, the original defendant in the suit, out 
of which this appeal arose. The mortgage was executed in 
consideration of Rs. ll,530-8--0, of which Rs. 244-8-0 were 
retained by the mortgagee in repayment of money advanced to 
the mortgagor to cover the costs of conveyance, including stamps 
and registration, while Rs. 2,085 were set off against antecedent 
debts due by the mortgagor to the mortgagee, and Rs. 9,201 were 
lett with the mortgagee for the redemption of prior mortgages, 
The mortgagee was to have possession for a time certain, 14 
years ; and the rents and profits for this term were to be received 
by him in full payment of the mortgage money, that is the 
Rs. 11,530-8-0, nothing being said in the mortgage-deed about; 
interest; and after the expiry of this terra the mortgagor was to 
be entitled to re-enter during the fallow season in the month of 
Jeyt (May and June) without any account of the payment of 
the said money.

Indarjit Lai died on 2nd September, 1880, leaving two sons, 
Murli Dhar and Ram Prasad, and a grandson, Gur Prasad, 
the son of a third son, Ban si Dhar, who had predeceased his 
father. On the expiration of the terra of 14 years Murli Dhar 
applied for mutation of names by expunging the name of Ishri 
Sah, the mortgagee, from the register. This application was 
opposed by the mortgagee and was rejected on 21st December,
1890.

Murli Dhar then on 10th June, 1892, brought a suit in the 
Court of the Subordinate Judge of Bahraich against the mort
gagee for recovery of the mortgaged property, for mesne j)rofits 
froip the expiration of the term to the institution of the suit̂
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and for an acGOiint of tlio Rs. 9/201 loft wit’.i tlio mortgagee for 1904 
payment of prior incumbranccs. I d  tliis snit Ram Prasad
aud Gar Prasad were aftcsrwards ioiiiod as co-plaiutiffs. ̂ MvbxiZ Diua

TJie defoudant resisted the claim on the ground that tho
plaintiff had misreproseuted tjic uatiire of Jiis interest in some of 
the villages, and had wi'ongly deprived him of the possession of 
otherSj so that he had not been aIIô Yed to retain possessidii 
over the whole of the mortgaged lauds during the stipulated 
term; and he disputed the claim to an aecouut on the ground 
that by the conditions of the mortgage-deed, the right to att 
account had been expressly waived by the mortgagor.

The Subordinate Judge found that the objections of tho 
mortgagee were well grounded in respect of five of the villages 
mortgaged, aud after referring to the express declaration in tho 
mortgage-deed that “ all these villages w'ero the proprietary 
villages of Indarjit, thus inducing the defendant to believe in 
that tenure and to act on tl:at belief” he said : —

“ As a fjcb djfoudiu!; li is nevor b id  possosaiou of Dewaslapur, assl 
p luu 'affa’ fatihei* took possassiou of M jhinuuuln-.u* in  Ril»l 1233 i\isU , aud 
dofendini; h-is not; liad i t  for J I^  y e irs  of tliu s:i jm! iwriod of 14 ycavs.

f.itliur lu d n - jit ,  tbe Oi-lgln-.I i»io/ g  g)r, dying, tlic m u a jl B ilu-iinr* 
was resumed by thu gM njo r in  J2;)0 Fasli, and d^-fi/iidiui li.ia not bad i t  fo r 
e ig lit years of tha s tip u la ted  pB.-iod. Thts j)i'op.‘iu;oi-a of p i t t i  D ik m li K.itaa 
Singb redeamed tbe mor tg ig e  of tb :it p i t t i  iu 12^0 FasU, and d o feu d iu t li ia ttoi 
bad i t  e igb t yoars of tbo s iip u lite d  pedod. Sluiilj.rly tbyy reJebiiiL'd Agh spur 
B.idainpur in 1293 F.isli anddo-fendiuk b ts uofc b id  i t  fo r  fiva yoars of iLe s tip u 
lated  period, T b 'it there  was a Bubsequeul; ag rjem u u t a mouLb af ber tlie  laort* 
gago in  rcspect of Dewasiapur and Mobammadpur is uo t now denied, b u t whoa 
defendant sued fo r arroars of re n t of Iboso village p U iu tiffi opposed tba  
claim, even asserting  th a t  tbo moi-tg ige bad never taken  eff Jcb. The agraemonfc 
is no t before me, and I  can only bold on tbo dead, d^ted 10lb Ju ly , 1876, tb a t  
plain tiffs bave re ta in ed  tbe villages w ithou t r ig h t to do so. Tbe decisions in  
tbo re n t su its  are n o t b in d in g ; they only show t h i t  defendm i; fa iled  to  realise 
ren ts  from  plaintiffs, in  one case because i t  was held th a t  Dew asiapur had 
been given for m ainttsnance, and in  the  o ther because tho ag resm ual was 
inadmissible in  evidence. D efendant is to  blame fo r  nob try in g  to  recover 
these two villages in  the Civil C ourt, and th is  omission on his p a rt m ust go 
a g a in s t him.”

The SiiboMinate Judge, however, Avas of opinion that^these 
objections, however well grounded they might be in fast, were, 
in. law, no answer to the plaintiffs’ claim, bcca,nBc they might and 
ought to have brought an. action for possession of Dewasiapur
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1902 and Moliamma(;lpiir, and actions of damages upon l)is successive 
"Z  ̂ diswossespions from Dikaiili Patfci Ratan Singh, Eilnapara and
jJloaAoAH J- _ 1 T • x>

Agliapiir Badainpur. In the result lie passed a decrce in lavour 
HtrsLi Dhae plaintiffs for redemption and for possession of tne mort

gaged property.
Against tliis decision the defendant appealed to the Court 

of the Judicial Commissioner of Oiidh, and that Court (consist
ing of the Judicial Commissioner and Additional Judicial 
Commissioner) on 14th April; 1S9Ĝ  gave judgment dismissing 
the appeal with costs. They accepted the finding of fact by the 
Sub01’din ate Judge, to which no objection had been made. On 
the question of law they agreed with the Subordinate Judge. 
In concluding their judgment they said :—

“ But even if  ifc le  conceded th a t the appellants are n o t barred by tlie m le 
o i  re s  j u d ic a t a  from  rais ing  the question in  tho present su it whether they 
or their predecessor in t it le , the mortgagee have, or has, been prevented from 
realising the m ortgage money in  fu ll, from tho niortgiiged p roperty  by being 
deprived of p a r t of the secnrifcy^ s till the iippellanta hnvo no ansswcr to the 
respondents’ claim, unless they can show th a t  they are e n title d  to  make up 
the deficiency by i'otain.ing possession of th e ’rest of the secnrity  beyond the 
14 years. And this^tliey cannot show, becaii.se th ere  is no such provision in  
the moi-tgage-deed, nor is any such provision annexed to, or im ported  in to , the 
contract by the law.”

The defendants appealed to His Majesty in Council.
On the appeal, which was heard ex farte—
Mr. Mayne for the appellant contended that the decision of 

the Judicial Commissioners holding that the respondents had 
deprxYed the appellants of the full benefit of the mortgage con
tract̂  and yet allowing them to enforce the contract against the 
appellantSj, was wrong in law. Where a mortgagor was found 
to have misrepresented the nature of his interest in some of the 
mortgaged property, and to have W'rongly deprived the mort
gagee of the possession of other portions of it, the mortgagee, 
it w'as submitted; could plead those cironmstances as a defence 
to a suit for redemption. The cases of ForUs V. Ameeroonism 
Begum (1) and Muhhun Lall v. Sreekishcn Swgh (2) were cited. 
When the object of a contract is to form a funci to pay oiF a 
debt in a certain time, the period of time allowed being suffi
cient to pay off the debt, and one party  to the contract takes 
(I) (1865) 10 Moo. I. A; 340 (347, 356). (2) (1868) 12 Moo. I. A., 157 (186),

■ l l B  *THE INDIAN LAW KEPORTS, [ ? 0 L . XXV,



Mctesi Dh a s '

away or deteriorates property from which the •fund was calcu- 1902 
lated to be derived, so as to render it less bcDeficia] for the ijipjjA Sah:' 
object for which it was intendedj and so prevent the fund 
being formed in the stipulated time  ̂ it was submitted that it 
did not lie in the month of such party to insist on the pi’oj>erty 
bein^ restored in the same state as before such taking away or 
deterioratioi!. The Contract Act  ̂IX  of 1872̂  section 67, was 
referred to.

The rcsponde'nts did not appear.
1902 : ord Beeeriibcr.— T heir Lordships^ judgm ent was deliv

ered by S ib  Joijjs" B ok see  :—
On tlie 10th of July, 1876, one Indarjit Lai, representing 

himself to have iilvolute proprietary right in certain villages, 
executed an instrument purporting to be a mortgage of them 
with possession t-;. one Ishri Sali “ for a period of 14 years from 
1284 Fasli to 1207 Fasli by w'hich it was provided that on the 
expiration of the term the mortgagor “ shall come in possession 
of the mortgaged villages without settlement of accounts , . . 
that on the expiration of the term . . . the mortgagee
shall have no powder whatever in respect t)f the sa\d estate 
. . . . . and after the expiration of the term this mort
gage-deed .................... shall be returned to the mortgagor
without his accounting for.(paying) the mortgage money secured 
under this document.”

This instrument, though it is called a mortgage, and though 
it will be convenient to follow the nomenclature used in the 
document itself and in the pleadings and judgments in, the.
Courts below, is not a mortgage in any proper sense of the word.
It is not a security for the payment of any money or for the, 
performance of any engagement. No accounts were to be ren
dered or required. There w'as no provision for redemption 
expressed or implied. It was simply a grant of land for a fixed, 
term free of rent in consideration of a sum made up of past 
and present advances.

It appelxrs that the so-called mortgagor had not absolute 
proprietary rights in all the villages, and that the mortgligee did 
not get the full benefit purported to be given him by the 
mortgage.
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1903 At the espirp-tlon of the 14 years the representatives of the
Kiujta 5ah original mortgagee refused to give up possession of such of tlie 

»• mortgao-ed property as the mortgagee had hcen able to get pos- 
session of on the ground tnat, 0'\ving to the misrepresentations 
of the mortgagor, the)’ had been unable to rccoup themselves 
the money they had advanced, and they claimed the right to 
hold the property rr.til they had so reconped themselves.

The respondci:t. ,̂ avIio are the representatives of the mortga- 
gor, then brought the astion out of which this appeal arises to 
rccover the property.

The Subordinate Judge made a decree in favour of the 
plaintiffs, but deprived tliem of cost.i on the ground that tho 
mortgagor had net “ dealt honestly ” with the mortgagee, and 
that dccrcc wa, affirmed by the Court of the Judicial Commis
sioner of Oudh.

It was contended before their Lordships that the mortgagor 
taving broken his part of the contract by failing to give the 
mortgagee possession of t!ic entirety of the premises comprised 
in the mortgage ouglit not to Le allowed to enforce the contract 
as againsj) the mortgagee, bi;t tlie answer to this contention ap» 
pears to tlieir Lord.sliips tj be that the plaintiffs are net seeking 
to enforce the con trait; they rely on their proprietary right, and 
it is for appellant to show some stipulation either express or 
implied ill the mortgage-deed which deprives the plaintiffs of 
the right to rccover possesf-ion. This the aj)pellant cannot do 
and their Lordships will therefore humbly advise His Majesty 
that the appeal be dismissed. As there was no appearance by 
tho rcspondcnti it will not be necessary tp make any order as 
to costs.

Appeal dismissed.
Solicitors for the appellant—Messrs. Yeung. Jackson^ Beard 

and King.
X V, W,
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