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entry is an entry of a custom conclti.sively proyedj and wlicreof 
notification lias been demanded by tlie proprietary body, -wonld 
have no fiirtlier evidentiary value than if  the column had been 
left blank. It would simply have indicated that no such 
demand for notification had been made, or no such custom had 
been conclusively proved to exist. I am of opinion, therefore, 
that the lower Courts have wrongly decided the preliminary 
point, the sole admissible evidence upon which establishoB that 
a custom of pre-emption does exist in this village. I  therefore 
concur in the proposed order.

B y  t h e  C o u r t .— The order of the Court is that the appeal 
be allowed, the decrees of the lower Courts set aside, and the 
case remanded to the lower appellate Court under the provisions 
of section 562 of the Code of Civil Procedure, with directions 
to re-admit the appeal under its original number in the regis­
ter and dispose of the case on the merits. The respondents 
must pay the costs of this appeal.

PEIVY COTTNCIL..

TASSADUQ EASTTL KHAN akd a n o th h b  (Desenbaktb) o. KASHI RAM 
OTH s (RepebssktAtites op the P i.a in tw f) .

[Appeal froEQ tlio Court o£ th e  Judicial Com inissioner of Oudli.] 
Ap^pml to Frivy Council— Qivil Frosodure &ode (A a t I^o. X I V  o f  1882J, 

section 596— Affirmance o f  decision o f lomer Court— Decree o f  appellate 
Court tha t “ appeal he dismissed  ” where decision on questions o f  fa c t is 
not the same.
The woi'd “ decision”  in  section 696 of the  Code o f  Civil Procedure 

means merely tlie  decision of the su it by the Court, and cannot, like 
th e  word ‘''ju d g m e n t”  be defined aa m eaning tlie s ta tem en t of the grounds 
on which the  C ourt proceeds to  m ake the decree.

In  order to “ affirm the decision of the  Court below”  w ith in  th e  m eaning  
of th a t  section i t  is sufficient fo r  th e  appellate Court to  affirm the  decree t i t  
need no t also affirm the  grounds of fact on which the  jud g m en t was passed.

W here the decree of th.e appellate  Court was th a t  “ the  appeal he dis­
missed,” but the reasons given were no t th e  same as those of the lower Court 
in  respect of *oma m atte rs  of fact. ITeld th a t  th e  ap p ella te  C ourt affirmed 
the  decision of th e  lower C ourt w ith in  the m eaning of section 5 9 6 ; and a 
certificate which g ran ted  leave to  appeal to  the P rivy  Council on  th e  ground

Present .‘—L ord D avbt, S ie  I ’oed  Noete, Sxn^Al^msw S co sw , and 
S ib  Aethub  W naoir. *
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1902
tlia t by i ts  decree-the appellate  Court did n o t affirm tlie C ourt below, and 
which did no t find th a t the appeal involved a su b stan tia l question  of law was 

TaSSADItq jjQj; 0̂ comply w ith th a t  section.
Ba bu l  K h a n  from a decree (29tli April, 1899) of the Judicial
K a s h i  K a k . Commissioners of Oiidlij, affirDaing a decree (24th. August, 1898)

of the Subordinate Judge of Bara Banki by which the suit of 
the respondent was decreed.

The suit was one for specific performance. Both Courts
came* to the same conclusion ; but their reasons for doing so as
given in their judgments were different. The decree of the 
appellate Court was “ that the appeal should be dismissed with 
costs.̂ ’

The defendants applied for leave to appeal to the Privy 
Council, and the facts material to this report are sufficiently 
stated in the judgment given by the Judicial Commissioners 
on that application, which was as follows :—

“ This is an  application  fo r leave to appeal to  H er M ajes ty  in  Council. 
The subject-m atter of the  su it in  the Court of f irs t in stance  and in  th is  Court 
am ounts to more th an  Rs. 10,000. The su it was o rig inally  b ro u g h t by Manik 
Chand a g ain st Nawab Kasim Ali Khan and R aja  Tassaduq R asul K han, alleg­
ing  th a t the form er cm the  31st A ugust, 1897, had entered  in to  a con tract fo r 
the  sale of certain. ;pvopevty, th a t  a d ra ft conveyance was appYOved of by the  
parties on the  1st Septem ber, 1897, and th a t  on th e  3rd Septem ber, 1897, 
Kasim All K han sold the  p roperty  in  bad fa ith  to  R aja  Tassaduq R asul Khan, 
who took w ith notice of the  co n trac t in  favour o f the p la in tiff. The defend­
a n t Kasim Ali Khan propounded a d ra ft conveyance, dated 31st A ugust, and 
alleged th a t the p lain tiff had p u t an end to  the co n tract by a tte m p tin g  to 
introduce varia tions n o t authorized  by the  d ra ft  conveyance o f the 31st 
August. The C ourt of first instaneo found th a t  th e  co n trac t of sale was 
proved, th a t the d ra ft conveyance pu t forward by the  p la in tiff  was proved, 
and th a t Nawab Kasim  Ali K han had failed to  prove the  d ra f t  propounded by 
him. I t  found th a t  Raja Tassaduq Rasul Khan was n o t a hand fid e  purchaser 

w ithout notice. I t  passed a decree in  favour of the plaintilE  on the  d ra ft 
conveyance p u t forward by him . The defendants appealed to  th is  C ourt. This 
Court held th a t the co n tract'fo r sale of the 31st A ugust, 1897, was established, 
th a t  the alleged approved d ra ft  conveyance p n t fo rw ard  by th e  plaintifE 
was not proved, th a t th a t approved draf b was not an essen tia l portion  of the 
p lain tiff’s case, and th a t, under the p la in tiff’s claim  fo r general re lief, he 
could ob tain  a decreo fo r specific performance by  the execution of any suffi­
c ien t cojiveyance. The d ra ft conveyance p u t forw ard by Nawab K asim  Ali 
K han orig inally  differed only on one po in t from  the d ra ft conveyance pu t 
forward by the  plaintiff:. I t  excepted from  th e  sale a dewan-hhana belong­
ing  to the vendor, which exception finds no place in  th e  d ra f t  conveyance put
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forward by th e  p lain tiff. C ertain  am eudm ents in  th e  in te re s t  of the  vendor
which do no t ajipear in  the  p la in tiff’s d ra ft apjjear on th e  face of jSTawab -------------------
Kasim Ali’s d ra ft. The p la in tiff conceded th a t  on th e  m erits  th e  amend- BA SU L^K ^y 
monts were p roper am endm ents, and  therefore th e  only m ateria l difference 
in  the  two d ra fts  was the  exception of a dm m i-lclm m  from  sale to  be found  K a s h i  Ram. 
in  lijawab Kasim Ali K han’s d ra ft conveyance. T his C ourt has th ere fo re  no t 
affirmed the  decision of the  Subordinate Judge in  so fa r  as ho held th a t  the 
d ra ft conveyance pu t forw ard by the  p lain tiff was established. I t  is, th ere­
fore, unnecessary in  th is  case to enquire w hether the  appeal involves any 
substan tia l question  of law. The case as regards value and n a tu re  fu liils the 
requirem ents of section 596 of the  Code of Civil Procedure.”

Tlie certificate granting leave to appeal is set out in tlieir 
Lordsliip’s judgment.

At the liearing of the appeal—
Mr. Mayne, for the respondents, took a preliminary objec­

tion to the appeal being heard on the ground that̂  on the proper 
construction of section 596 of the Ciyil Procedure Code, the 
Judicial Commissioners had no power to grant leave to appeal 
to the Privy Council, unless the appeal involved, and was 
certified by the Court as involving, a substantial question of law.
The Judicial Commissioners had, it was submitted, affirmed 
the decision ” of the Court below ; and, as the appeal involved no 
substantial question of law, no appeal to His Majesty in Council 
would lie. On the essential questions of fact in the case there 
were practically concurrent judgments of both Courts. The 
cases of Karup^aoian Servai v. Srinivasan Chetti (1), Banarsi 
Pershad v. Kashi Krishna Namin  (2), Badhco Krishn Das v.
Bai Krishn Chand (3), Beni Rai v. Mam Lahhan Rai (4),
Thmnpson v. Calcutta Tramways Go. (5), and Ashghar Bern v.
Hyder Bern (6) were referred to.

Mr. DeGruyther for the appellants contended that where the 
Courts took different views of the facts the appellate Court could 
not be said to af&rm the “ decision ” of the lower Court. The 
word “ decision ” in section 596 of the Civil Procedure Code 
does not mean “ decree That is the view taken by the Courts 
in India. The word “ decision^’ means the reasons given by the 
Courts for't^e conclusion they come to, and was used so as not to

(1) (1901) L. E ., 29 I. A., 38 1 1. L . R., (3) (1901) L. B., 2 8 1, 182 j ’
35 Mad., 215. I. L. R., 38 All., 415.

(2) (1900) L . E ., 28 I. A., 11 .-1. L . R., (4) (1898) I. L . R., 20 All., 367.
23 All., 227. (6) (1894) I. L , E „ 21 Calc., 523.

(6) (1889) X. L. R„ 16 Calc., 287.
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1902 sliiit out an appeal under cireumstances like the present. It 
is submitted, therefore, that a right construction has been put
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EAstrs Khait -̂ipon sectiou 596, and th a t the appeal has been properly granted.
K a s h i ' E a m . It was also contended that the appeal involved substantial ques­

tions of law—ris:. (a) whether a Court can decree specific per­
formance of an agreement by execution of a conveyance which 
is at variance with the terms of the agreement; (h) whether a 
Court can give specific performance on terms different from 
those alleged in the plaint ; and (g) whether a Court can give 
findings on points on which there is no evidence. The appel­
lant might be allowed to amend the certificate by stating that 
these questions of law arise.

Mr. Mayne was heard in reply.
1902, June lli/t.—The judgment of their Lordships was 

delivered by—■
Lord Davey :—A preliminary objection has been taken by 

Mr. Mayne, on behalf of the respondents, to the hearing of 
this appeal by their Lordships, on the ground that the order 
giving leave to appeal was not in accordance with the Code 
of Civil Procedure.

The certificate is in these terms ;—
“ Certified that the above case fulfills the requirements of 

section 596, Act X IV  of 1882, as regards value and nature, 
inasmuch as the value of the snbject-matter of the suit in the 
Court of first instance was upwards of Rs. 10,000, and the 
value of the matter in dispute on appeal to Her Majesty’s 
Privy Council also exceeds that amount, and as the decree 
appealed from does not affirm the Court immediately below.”

Mr. Mayne contends that the statement that the decree 
appealed does not affirm the decision of the Court immediately 
below is erroneous, or can only be made correct showing 
that the learned Judges who gave the certificate in that form 
misinterpreted the words of section 596 of tho Civil Proce­
dure Code. He points out that in this suit, which was a 
suit I'or̂ specifiq performance of an agreement, the Court below 
decreed specific performance. There was an appeal J3y tho 
defendants (the present appellants), and the only order of the 
appeJ.lato Court, the dbcree which is in fact appealed from,, is



one wliicli vsimply dismisses the appeal. It says ;—“ It is ordered 1902

and decreed that this appeal be dismissed, and the respondent’s tassadttq
costs of this appeal, amounting to Rs. 412 only as noted below, 
are to be paid by Nawab Kasim Ali Khan and Raja Tassadiiq K a s h i E am . 

Easiil Khan, appellants, to Babu Manik Chand, respondent.”
It is, however, argued by Mr. DeGruyther, on behalf of 

the appellants, that that is an erroneous reading and interpreta­
tion of the 596th section, and that the interpretation put upon 
that section by the learned Judges is the correct one. The words 
of the section are these :— And where the decree appealed 
from affirms the decision of the Court immediately below 
the Court passing such decree, the appeal must involve some 
substantial question of law.” Mr. DeGruyther says, and it 
appears from the learned Judges  ̂ judgment that they took the 
same point, that “ decision ” does not mean the decision of 
the Court, or the decree made by the Court, but means the 
reasons given by the Court for their decree, although the deci­
sion in each case may be different. I f  the reasons are not 
the same in respect of some matter of fact, say the learned 
Judges, and says Mr. DeGruyther, the decree appealed from 
does not affirm the decision of the Court immediately below.

The facts of this case, as stated by the learned Judges, are 
these. They say the Court of first instance found that a 
certain contract of sale was proved, and that a certain draft 
conveyance put forward by the plaintiff was also proved. Then 
they say it was found by the appellate Court that the con­
tract was established, but “ that the alleged approved draft 
conveyance put forward by the plaintiff was not proved, that 
that approved draft was not an essential portion of the piain- 
tiff's case, and that under the plaintifi^s claim for general 
relief he could obtain a decree for specific performance by the 
execution of any sufficient conveyance.” They, therefore, dis­
missed the appeal and affirmed the decree ond the decision of 
the suit by the Court below.

Now, thSre is no definition of the word “ decision in the.
Civil Procedure Code, but there is a definition of tlie word 

decree.” It says “ decree ” means the formal expression 
of an adjudication upon any right olaimed or defence sejj up
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1902 in a civil Court when sncli acljucHcatioii, so far as regards the
-------------  Court expressing it, decides the suit or appeal.” Then, “ judg-
R a s u i . K h a n  meut ”  is defined as meaning “  the statement given by the 
K a s h i ' e a m  Judge of the grounds of a decrae or order.” Therefore their 

Lordships have two things ; they have a decree which decides 
the snit̂  and they have the word judgment,” meaning the 
statement of the grounds upon which the learned Judge or the 
Court proceeds to make the decree.

Mr. DeGruyther appears to wish to give the word “ deci­
sion ” the same meaning as the word “ judgment ”, and he says 
that it is necessary that the appellate Court should not only 
affirm the decree made by the Court below but should also 
affirm the grounds of fact upon which that judgment was 
passed. Their Lordships cannot come t.o that conclusion. 
They think that the natural, obvious, and primd facie mean­
ing of the word “ decision ” is decision of the suit by the Court̂  
and that that meaning should be given to it in the section.

It was said that there was some practice in India which 
puts a different meaning on the section ; but their Lordships 
are not satisfied that that is so; they feel themselves free to 
decide in the way that has been mentioned. They will, there­
fore, hold that this certificate, understood and interpreted by 
the light of the judgment given by the Judges, does not comply 
with section 596, because it a])pears that the dccree appealed 
from does affirm the decision of the Court below, and the certi­
ficate does not find that the appeal involved any substantial 
question of law.

It was suggested by Mr. DeGruyther that he might amend 
the certificate in that respect, and he stated to the Court what 
were the questions of law which in his oj)inion arose. Their 
Lordships think that that course would be irregular, and that the 
proper course would have been, if the parties intended to appeal 
on that ground, to have obtained ,a certificate from the Court 
of the Judicial Commissioner that there was some substantial 
q̂uestion of law.

Their Lordships therefore think that the preliminary objec­
tion succeeds, and that the appeal ought to be dismissed, and they
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will liiimbly advise His Majesty accordingly.. Tlie appellant 1902 
must pay tlie cost̂  ̂ of the appeal.

jfOTE,—On th e  conclusion of tlie ju dgm en t th e ir  L ordsh ips in tim ated 
th a t  they would w ithhold th e ir  rep o rt to  H is M ajesty  fo r  th ree  inonths, to  
enable the api)ellant to  apply to  the Court of the  Jud ic ia l Commissioner fo r 
a certificate th a t  the appeal involved a substan tia l question  o f law. The 
appellan t having failed  to ob tain  such certificate, th e ir  Lordships, on th e  12th 
November, 1902, in tim ated  th a t  th e ir  rep o rt would be subm itted  to H is 
M ajesty  a t th e  nex t m eeting  of th e  Privy  Council,

E. S, Hope,
E eg istra r of th e  P riv y  Council.

Appeal dismissed.
Solicitors for the appellant—Messrs. Watkins & Le'nip)''î re.
Solicitors for the respondents—Messrs. T. L. Wilson & Co.
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NIDHA SAH AND a n o th e b  (DErsKDANTS) V. M URLI DHAE
AND OTHEBS (PiAINTIFT's).

[On appeal from  the  C ourt of th e  Judicial Commissioner of G adh.] 
Mortgage— Mortgage w ith possession fo r  a term certain— M ortgagee unaile fo 

ohiain possession o f  p a rt o f  property mortgaged and eomsequently fa ilin g  to 
recoup money advanced— 8 n its  ly  mortgagor on exptry o f  term  fo recover 
possession.

The plain tiff rep resen tin g  h im self to have absolute p ro p rie ta ry  r ig h t in  
certa in  villages, and in  consideration  of advances which had been made to  him  
by th e  defendant, executed w hat pu rported  to be a m ortgage of the villages 
w ith  possession to  the defendant fo r 1 4 years, th e  deed providing th a t ,  on “'th e  
exp ira tion  of the  term  the  m ortgagor shall come in to  possession of the m o rt­
gaged villages w ith o u t se ttlem en t of account, th a t  on the  ex p ira tion  of th e  
term  th e  m ortgagee shall have no power w hatever in  respect o f  th e  said 
esta te  which, a f te r  the exp ira tion  of the  term  o f th is  mortgage-deed, shall be 
re tu rned  to the  m ortgagor w ith o u t h is paying the  m ortgage mon.ey secured 
u-ader th is  doowment.” "WiieTi th e  texixi had  espu'&d th e  m ortgagee Tefnsed to  
give up  possession of such of th e  villages as he had been able to  g e t possession 
of on the ground th a t  owing to  the  m isrep resen ta tion  of th e  m ortgagor 
he had no t received the fu ll benefit purported  to be given him  by th e  m ortgage, 
and had consequently  been unable to  recoup h im self the  money he had 
advanced, and he claimed th e  r ig h t  to hold th e  p roperty  u n t il  he had so 
recouped him self. In  a su it  by th e  m ortgagor to  recover possession the  
above ground i?as held by both th e  lower Courts to he well founded; and i t  was 
contended th a t  th e  p lain tiff, having broken his p a r t of th e  co n tract %  fa ilin g  
to  give th e  defendant possession of the e n tire ty  o f th e  prem ises comprised

P . C. 
1902 

November 20 
Deoemier 3,

P r e s e n t ;—Lord MAOirAQ-HTEiir, Lord Liin)i«ET ,"*Sib Andke'w Soob ib , 
S i r  A b th t ie  WiiiSoisr, and S ib  J o h n  B onsbb,


