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entry is an entry of a custom conclusively prowed, and whereof
notification has been demanded by the proprietary body, would
have no further evidentiary value than if the column had been
left blank. Tt would simply have indicated that no such
demand for notification had heen made, or no such custom had
been conclusively proved to exist. I am of opinion, therefore,
that the lower Courts have wrongly decided the preliminary
point, the sole admissible evidence upon which establishes that
a custom of pre-emption does exist in this village. I therefore
conenr in the proposed order.

By taE Courr.—The order of the Court is that the appeal
be allowed, the decrees of the lower Courts set aside, and the
ease remanded to the lower appellate Court under the provisions
of section 562 of the Code of Civil Procedure, with directions
to re-admit the appeal under its original number in the regis-
ter and dispose of the case on the merits. The respondents
must pay the costs of this appeal.

PRIVY COTTNCIL..

TASSADUQ RASUL KHAN AND A¥OTHER (DEPENDANTS) v. KASHI RAM
28D OTH § (REPRESENTATIVES OF THE PLAINTIFR).
[Appeal from the Court of the Judieial Commissioner of Oudh.]
Appeal to Privy Council—Civil Procedure Qode (det No. XIV of 1882),
section 596— A firmance of decision qf lower Court—Decrea of appellate

Court that * appoal be dismissed” where decision on questions of fact is

not the same.

The word “decision” in section 596 of the Code of Civil Procedure
‘means mercly the decision of the suit by the Court, and cannot, like
the word “ judgment’ be dsfined as meaning the statement of the grounds
on which the Court procesds to make the decrea.

Tn order to “affirm the decision of the Court below®’ within the meaning
of that section it is sufficient for the appellate Conrt to affirm the decrae » it
need not also affirm the grounds of fact on which the judgment was passed.

Where tho decree of the appellate Court was that “the appeal be dis-
missed,” but the reasons given wers not the same as those of the lower Court
in respect of somse mattera of fact. Hsld that the appellate Court afirmed
the decision of the lower Court within the meaning of section 5% ; and s
certificate which granted leave to appesl to the Privy Council on the ground
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that by its decree-the appellate Court did not affirm the Court below, and
which did not find that the appeal involved a substantial question of law was
held not to comply with that section.

AppEAL from a decree (29th April, 1899) of the Judicial
Commissioners of Oudh, affirming a deoree (24th Angust, 1898)
of the Subordinate Judge of Bara Banki by which the suit of
the respondent was decreed.

The suit was one for specific performance. Both Courts
camé to the same conclusion ; bub their reasons for doing so as
given in their judgments were different. The decree of the
appellate Court was  that the appeal should be dismissed with
costs.”

The defendants applied for leave to appeal to the Privy
Council, and the facts material to this report are sufficiently
stated in the judgment given by the Judicial Commissioners

on that application, which was as follows :—

“This is an application for leave to appeal to Her Majesty in Couneil.
The subject-matter of the suit in the Court of fivst instance and in this Court
amounts to more than Rs, 10,000. The suit was originally brought by Manik
Chand against Nawab Kasim Ali Khan and Raja Tassadng Rasul Khan, alleg-
ing that the former cn the 8lst August, 1897, had entered into a contract for
the sale of certain property, that a dvaft conveyance was approved of by the
parties on the lst Septomber, 1897, and that on the 3rd September, 1897,
Kasim Ali Khan sold the property in bad faith to Raja Tassaduq Rasul Khan,
who took with notice of the contract in favouy of the plaintiff, The defend-
ant Kasim Ali Khan propounded a draft conveyance, dated 3Lst August, and
alleged that the plaintiff had put an end to the conbract by attempting to
introduce variations not authorized by the draft conveyance of the 31st
Angust. The Court of first instance found that the contract of sale was
proved, that the draft conveyance put forward by the plaintiff was proved,
and that Nawab Kasim Ali Khan had failed to prove the draft propounded by
him. It found that Raja Tassaduq Rasul Khan was not a Zond fide purchaser
without notice. It passed a decree in favour of the plaintiff on the draft
conveyance put forward by him. The defendantsappealed to this Conrt. This
Court held that the econtract’for sale of the 31st Angust, 1897, was established,
that the alleged approved drvaft conveyance put forward by the plaintif
was not proved, that that approved draft was not an essontinl portion of the
plaintif’s case, and that, under the plaintiff’s claim for goneral rolief, he
could obtain a decree for specific pexformance by the exeeution of any sufli-

“clent conveyance, The draft comveyamce put forward by Nawab Kasim Ali

Khan originally differed only on one point from the draft conveyanco pub
forward by the plaintiff. It excepted from the sale a dewan-hana belong-
ing to the vendor, which exception finds no place in the draft conveyance put
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forward by the plamhﬂ:‘ Certain amendments in the interest of the vendor
which do not appear in the plaintiff’s draft appear on *the face of Nawab
Kasim Alv’s draft. The plaintiff conceded that on the merits the amend.
ments were proper amendments, and therefore the only material difference
in the fwo drafts was the exception of a dewan-khane from sale to be found
in Nawab Kasim Ali Khan’s dvaft conveyance. This Court has thercfore not
afirmed the decision of the Subordinate Judge in go far as he held that the
draft conveyance put forward by the plaintiff was established, It is, there-
fore, unnecessary in this case to enquire whether the appeal involves any
substantial question of law. The case as vegards value and nature fulﬁls the
requirements of seotion 596 of the Code of Civil Procedure.”

The certificate granting leave to appeal is set out in their
Lordship’s judgment.

At the hearing of the appeal—

Mr. Mayme, for the respondents, took a preliminary objec-
tion to the appeal being heard on the ground that, on the proper
construction of section 596 of the Civil Procedure Code, the
Judicial Commissioners had no power to grant leave to appeal
to the Privy Council, unless the appeal involved, and was
certified by the Court as involving, o substantial question of law.
The Judicial Commissioners had, it was submitted, “ affirmed
the decision ” of the Court below ; and, as the appeal involved no
substantial question of law, no appeal to His Majesty in Council
would lie. Omn the essential questions of fact in the case there
were practically concurrent judgments of both Courts. The
cases of Karuppanan Servai v. Srinivasan Chetts (1), Banarsi
Pershad v. Kashi Krishna Narain (2), Radhe Krishn Das v.
Rai Krishn Chand (3), Beni Rui v. Ram Lakhan Rai (4),
Thompson v. Caleutta Tramways Co. (5), and Ashghar Reza v.
Hyder Reza (6) were referred to.

Mz. DeGruyther for the appellants contended that where the
Courts took different views of the facts the appellate Court could
not be said to affirm the “ decision ” of the lower Court. The
word “ decision ” in section 596 of the Civil Procedure Code
does not mean ¢ decree . That is the view taken by the Courts
in India. The word “ decision” means the reasons given by the
Courts for the conclusion they come to, and was used so as not to

) (1901) T.R,29T.A,88:LL.R, (3) (1901) L.R,2814,182: "
5 Mad,, 215, 1. R., 23 AlL, 415.
@) (1900) L.R,28LA,11:LLR, (4 (1898) L1, R, 20 All, 36,
23 All, 227. (5) (1§94) I. L. R., 21 Cale,, 523.
(6) (1889) I.L.R., 16 Calc., 287.
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shut out an appeal under circumstances like the present. Tt
is submitted, therefore, that a right construction has been put
upon section 596, and that the appeal has been properly granted.
Tt was also contended that the appeal involved substantial ques-
tions of law—wviz. () whether a Court can decrec specific per-
formance of an agreement by execution of a conveyance which
is at variance with the terms of the agrecment; (b) whether a
Conrt can give specific performance on terms different from
those alleged in the plaint ; and (¢) whether a Court can give
findings on points on which there is no evidence. The appel-
lant might be allowed to amend the certificatc by stating that
these questions of law arise.

Mr. Mayne was heard in reply.

1902, Jume 11¢h.—The judgment of their Lordships was
delivered by— ,

Lorp Davey :—A preliminary objection has heen taken by
Mr. Mayne, on behalf of the respondents, to the hearing of
this appeal by their Lordships, on the ground that the order
giving leave to appeal was not in accordance with the Code
of Civil Procedure.

The certificate is in these terms :—

“Certified that the above case fulfills the requircments of
section 596, Act XIV of 1882, as regards value and nature,

 inasmuch as the value of the subject-mattcr of the suit in the

Court of first instance was upwards of Rs. 10,000, and the
value of the matter in dispute on appeal to Her Majesty’s
Privy Council also exceeds that amount, and as the decres
appealed from does not affirm the Court immediately below.”
Mr. Mayne contends that the statement that the decree
appealed does not affirm the decision of the Court immediately
below is erroneous, or can only be made correct by showing
that the learned Judges who gave the certificate in that form
misinterpreted the words of section 596 of the Civil Proce-
dure Code. He points out that in this suit, which was a
suit for gpecific performance of an agreement, the Court below
decreed specific performance. There was an appeal by the
defendants (the present appellants), and the only order of the
appellato Court, the decree which is in fact appealed from, is
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one which simply dismisses the appeal. It says :—* 1t is ordered
and decreed that this appeal be dismissed, and the respondent’s
costs of this appeal, amounting to Rs. 412 only as noted below,
are to be paid by Nawab Kasim Ali Khan and Raja Tassadug
Rasul Khan, appellants, to Babu Manik Chand, respondent.”

It is, however, argued by Myr. DeGruyther, on bebalf of
the appellants, that that is an erroncous reading and interpreta-
tion of the 536th section, and that the interpretation put upon
that section by the learned Judges is the correct one. The words
of the section are these :—¢ And where the decree appealed
from affirms the decision of the Court immediately below
the Court passing such decree, the appeal must involve some
substantial question of law.” Mr. DeGruyther says, and it
appears from the learned Judges’ judgment that they took the
same point, that “decision ” does not mean the decision of
the Court, or the decree made by the Court, but means the
reasons given by the Court for their decree, although the deci-
sion in cach cagse may be different, If the reasons are not
the same in respect of some matiter of fact, say the learned
Judges, and says Mr. DeGruyther, the decree appealed from
does not affirm the decision of the Court immediately below.

The facts of this case, as stated by the learned Judges, are
these. They say the Court of first instance found that a
certain contract of sale was proved, and that a certain draft
conveyance pub forward by the plaintiff was also proved. Then
they say it was found by the appellate Court that the con-
tract was established, but “that the alleged approved drafb
conveyance pub forward by the plaintiff was not proved, that
that approved draft was not an esscntial portion of the plain-
tiff’s case, and that under the plaintiff’s claim for general
relief he could obtain a decree for specific performance by the
execution of any sufficient conveyance.” They, therefore, dis~

missed the appeal and affirmed the decree and the decision of

the suit by the Court below.
Now, thdre is no definition of the word ¢ decision ” in the,

Civil Procedure Code, but there is a defivition of tHe word

“decree.” It says “ decree” means the formal expression
.
of an adjudication upon any right olaimred or defence se} up
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in a civil Court when such adjudication, so far as regards the
Courb expressing it, decides the suit or appeal” Then,  judg-
ment” is defined as meaning “the statement given by the
Judge of the grounds of a decrse or orvder.”” Thercfore their
Lordships have two things : they have a decree which decides
the suit, and they have the word “judgment,” meaning the
statement of the grounds upon which the learned Judge or the
Court proceeds to make the decree.

Mr. DeGrayther appears to wish to give the word “ deci-
sion ” the same meaning as the word ¢ judgment ”, and he says
that it is necessary that the appellate Court should not only
affirm the decree made by the Court below but should also
affirm the grounds of fact upon which that judgment was
passed. Their Lordships cannot come to that conclusion.
They think that the natural, obvious, and primd facie mean-
ing of the word “ decision ” is decision of the suit by the Court,
and that that meaning should be given to it in the section.

It was said that there was some practice in India which
puts a different mcaning on the section ; but their Tordships
are not satisfied that that is soj they feel themselves free to
decide in the way that has been mentioned. They will, there-
fore, hold that this certificate, understood and interpreted by
the light of the judgment given by the Judges, docs not comply
with section 596, because it appears that the decree appealed
from does affirm the decision of the Comt below, and the certi-
fieate does not find that the appeal involved any substantial
question of law. :

It was suggested by Mr. DeGruyther that he might amend
the certificate in that respect, and he stated to the Court what
were the questions of law which in his opinion arose. Their
Loxdships think that that course would be irregulur, and that the
proper course would have heen, if the parties intended to appeal
on that ground, to have obtained a certificate from the Court
of the Judicial Commissioner that there was some substantial
JSuestion of law.

. Théir Lordships therefore think that the preliminary objec-
tion succeeds, and thz}t the appeal ought to be dismissed, and they
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will humbly advise His Majesty accordingly.. The appellant
mush pay the costs of the appeal.

Norg.—On the conclusion of the judgment their Lordships intimated
that they would withhold their repors to His Majesty for three months, to
enable the appellant to apply to the Court of the Judicial Commissioner for
a certificate that the appeal involved a substantial question of law. The
appellant having failed to obtain such cortificate, their Lordships, on the 12th
November, 1902, intimated that their report would be submitied to His
Majesty at the next meeting of the Privy Couneil.

E. 8. Horz,
Registrar of the Privy Couneil,
Appeal dismissed.
Solicitors for the appellant—Messrs. Watkins & Lempridre.
Solicitors for the respondents—Messrs. T. L. Wilson & Co.
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NIDHA SAH axp anoTHER (DEFENDANTS) ». MURLI DHAR
ANXD OTHERS (PLAINTIFTS).
[On appeal from the Cowrt of the Judicial Commissioner of Oudh.]
Mortgage—Iortgage with possession for a terin ceriain—Mortgagee unable to
obtain possession of part of property mortgaged and consequently failing to
pecoup money advanced—~Swits by morfgagor on expfiy of term to recover
POFSESSION,

The plaintiff representing himself to have absolute proprietary right in
certain villages, and in consideration of advances which had been made to him
by the defendant, executed what purported to be a mortgage of the villagas
with possession to che defendant for 14 years, the deed providing that, on “the
expiration of the term the mortgagor shall come into possession of the movt-
gaged villages without settlement of account, that on the expiration of the
term the mortgagee shall have mo power whatever in respect of the said
estate which, after the expiration of the term of this mortgage-decd, shall be
returned to the mortgagor withont his paying the mortgage money sceured
under this document”  When the term had expired the mertgagee xefused o
give up possession of such of the villages ashe had been able to get possession
of on the ground that owing to the misrepresentation of the mortgagor
he had not received the full benefit purported to be given him by the mortgage,
and hed consequently been unable fo recoup himself the money he had
advanced, and he claimed the right to hold the property until he had so
‘recouped himself, In a suib by the mortgagor to recover possession the

sbove ground gvas held by both the lower Courts to be well founded; and it was

contended that the plaintiff, having broken his pert of the contract by failing
to give the defendant possession of the entivety of the premises comprised
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