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without impcaching. {ind setting aside that decreej the Court 
would not be justified in bolding that no order could be passed 
under section 90. For these reasons we allow the iippeal, set 
aside the order of the lower appellate Court, and restore the 
order of the Subordinate Judge. The objector respondent must 
pay the costs of the objection in all Courts.

Appeal decreed.
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B efore S ir  John Stanley, KnigM, C h ief Justice, M r. Justice  Knox and 
M r. Justice B anerji.

RAM LAL (D e f e n d a n t )  v. MUNAWAB SHAH ( P l a i n t i f f ) .*

A ct 2fo, X I I  o / 1881 (N .-W .  JP. B ent A c t ) ,  section 1 4 8 - - and 
tenant— S u it fo r  ren t— Flea o f  jmyment to th ird  fe r so n -^S u it ly  such 
th ird  person fo r  declaration o f  t itle  and f o r  possession—Lim ita tion .
M eld  th a t  the  proviso to  section 148 of the N o rth -W estern  Provinces 

Rent Act, 1881, refers only to  a su it to  recover th e  re n t in  respect o£ which 
the su it m entioned in  the  first paragraph of the section has been brought, 
which re n t has aotually heon paid to a th ird  person. The proviso 'ff'as not 
intended to abridge the period of lim ita tion  for a  su it on t it le  to  obtain posses» 
sion or a declaration of possession of the land out of w hich the  re n t in  dia* 
pute issues. D asraih B a i  v. B hirgu Ban, (1 ) overruled. Miihammad Salim  
v. Ahdnl Bahim  (2), G-anga Prasad  v. Baldeo Bam  (3), Kishen Ooo^mr Shaha 
V. Jeedun Singh, (4), JETurronatl/, Bag  v. Srishteedhur Doss (5) and Ishtir 
Clhunder Sen  v. Beepin B ehary Boy (6) followed. Bhagmanee Koonwer v 
F um im d AM  (7) referred  to by K n o x , .T.

T h e  facts of this case are as follows;—
One Ram Lai brought a suit for the rent of a holding for 

the years 1302 and 1303 Fasli against the tenants of the hold
ing. The tenants pleaded that they ha.d paid the rent for the 
years in question hond fide to one Munawar Shah. An inquiry 
was held by a Eevenue Court under the provisions of section 
148 of the North “Western Provinces Rent Act, 1881, and that 
Court found that Ram Lai was entitled to the rent in question.

* Second Appeal No. 1105 of 1900, from  a decree of Babu N ihal Ghandar, 
Subordinate Judge of Shahjahanpur, dated th e  9 th  of June, 1900, reversing 
the  decree of E ai Bageshri Dial, M unsif of E as t Biidaun, D istric t Shahjahan- 
pur, dated th e  31st of A ugust, 1899. ' «

(1) (1901) I .  L, B„ 23 All., 434. (4) (1866) 5 W. B,, Act X Eulings, 85.
(2) W eekly Notes, 1885, p. 261, (5) (1867) 7 W. E., 162.
(S) (1888) I .  L. R., 10 All., 347, (6) (1876) 25 W . R.,'' C. R., 481.

(7) (^866) N .-W . P. H. C. Eop., 1866, JB. 0. A., SO,



1902 Ram. Lal’fi suit for rent was dejreed o ji the 15th of Januaryj
"eIm'lai"' IStli of May, 1899, M u d  a war Shah, brought the

present suit against E,aiii Lai and ccrtain pro formd dcfciidauts,
Shah. ‘whoai he alleged tn be iuterestcd jointly with himself in the

property in suit, in ■\vli.ich he asked for a declaration of his title 
to the property and for possession. The main dofencc to this 
suit was that the plaintiff had not proved his possession of the 
property within twelve years from the date of the institution 
of the suit, and 0]i this ground the Court of first instance 
(Munsif of East Budauii) dismissed the suit. The plaintiff 
appealed, and the lower nppollato Court (Subordinate Judge of 
Shahjahanpur) decreed the claim. The defendant Ram Lai 
thereupon appealed to the High Court, 'vvhere the plea was 
raised for the first time that the siiit was barred by lijivltation, 
having regard to the proviso to section 148 of the ISTorth-West- 
ern Provinces Rent Act, 1881 ; and this was the only point 
argued in appeal.

Babii Ratan Cho/ad for the appellant Gontendcd that ou a 
proper construction of sect’on 148 of the Korth-Wcptcrn Prov- 
vinoes Rent Act, 4881, and the proviso to that scction, the 
plaintiff’s suit was barred by the special limitation therein 
prescribed.* Under the proviso to section 148 a suit snch as the 
plaintifi’s present suit must be brought -within a year from the 
termination of the inquiry held by the Revenue Court under 
section 148. In this case that inquiry had terminated on the
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* Section 148 of Act ISTo. X II of ISSl is as follows .*—
“ 148. W lien, in  any sn it lietwoon a Lmd-lioldcr niul a tonant; undor 

tliis Act, tlic I'iglib to i-c'ccivc the ren t cf llie l.uid or tenure  cu ltivated  
or liold liy the ten an t is d isputed  on tlie g-round tlia t sonio tliird  person has 
actually iind in  good fa ltli rucoivod luid enjoyed such re n t before and up to  
the tim e whon the r ig h t to  sue ssccrued, such th ird  porscn nisiy he made a 
parly  to the su it ;

“ and the  question of snd i receipt nud cnjoyir.ou;, o f th e  re n t hy such 
th ird  person may he inquired in to , iind the su it eLuII bo decided according to  
the  resu lt of such inquiry  : ^

“ Prt^vided th a t  the deeisior. of the C ourt shall n o t affect th e  r ig h t of 
e ither party  en titled  to the  re n t  of such laud to  estahlish  kia t i t le  by su it 
in  th e  Civil Courts, if  in stitu ted , w ith in  one year from  th e  date of th e  
decision.**



I5th of January, 1897, and the present suit Iiad not been insti- 1902 

tilted until tlie 13tli of May, 1899. The learned vakil relied on ram Las
the decision of the His'li Court in the ease of Dcisrath Mai v.® • MffKA-WAS
Bliirgu Rai (1). Shah.

Maiilvi Muhammad Ishaq for tlic respondent contended that 
the only question which a Court of Keveniie had jurisdiction to 
determine under section 14.8 of Act Ko. X II  of 1S81, when the 
right to receivc rent was disputed, was that of the receipt and 
enjoyment of the rent actually and in good faith before and up 
to the time when the right to sne accrued. ’̂ There was no 
jurisdiction to try the qiicsfclo]i of title to the rent on any 
ground other than such receipt and enjoyment; much less any 
jurisdiction to try any question of proprietary title to the land 
•out of which the rent issued. The proviso should be construed 
as dealing with the same subject matter as the section itself, and 
reading it in that light it is clear that it was intended to limit 
only the right to recover in a Civil Court the very same rent 
which is the subject of the first portion of the section, and that 
it was not intended by the Legislature that the right to establish 
proprietary title to the land should be limited. The following 
rulings were relied on :—Kishen Goomar Shaka v. Jeebun Singh
(2), Hurronath Roy v. Shristeedhur Doss (3), Ishur Ghunder 
8m  V. Bmpin Behary Roy (4), Muhmmnad SaU'm v. Abdid 
Rahim (5) and Ganga. Prasad v, Baldeo Ram (6).

It was sought to distinguish the ruling in Dasrath Red v.
Bhirgu Red (7) from the present case. But, i f  that ruling was 
not distinguishable, it was submitted that it was wrongly 
decided and was contrary to a long series of previous decisions,

St a n l e y , C.J.—The question for decision in this case arises 
upon the true interpretation to be placed upon section 148 of 
the Rent Act of 1881. One Ram Lai brought a suit for the 
rent of a holding for the years 1B02 and 1303 Fasli against the 
tenants of the holding. The tenant3 pleaded that they paid the 
rent for the years in question hond fide to one Munawar Shah, 
the plaintiff in the present suit. An inqiiiry was held by the

(1) (1901) I. L. E., 23 All., 434. (4) (1876) 25 W. E., 45l.
(3) (1866) 6 W. B,, Act XKuliags 85. (5) Woelsly Notos, 1885, p. 261.
(3) (1867) 7 W. R., 152. (6) (1888) L- L. E., 10 AH., 347.

(7) (1901) I. L. R,, 28 All., 434,
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1902 Revenue Court under tlie provisions of section 148 of the Act̂
Lai, wliich I have referred, and this Court found that the defend-

■y- aiit-appeilaut Ram Lai was entitled to the rent in question, and
S h a h . liis claim was decreed on the I5th of January, 1897. The present

sxiit was then instituted by Munawar Shah on the loth of May,
1899, against Ram Lai for a declaration of the plaintiff^s title to 
the property and for possession. The ])laintilf>s claim has been 
decreed. The present appeal has been preferred against this 
decree.

The only question which the learned vakil for the appel
lant has raised before us is a questioji of limitation. His con
tention is that the plaintiffs suit having been brought on the 
13th of May, 1899, that is, more tlian a year after the determin
ation of the inquiry held under section 148 of the Rent Act, 
the suit was barred under the proviso to that scction ; that under 
the proviso to section 148 a party must bring his suit within 
a year to establish his title to the property out of which the 
rent issued, in respect of whicli an inquiry under that section 
has been held,

On the other hand, it is contended on behalf of the respoU" 
dent that the proviso to Beetioii 148 limited to, and. merely 
deals with the rent referred to in the earlier portion of the 
section, namely, rent which has already accrued duo, and has 
been actually received and enjoyed l>y a third j)arty.

The appellant relies upon a ruling in appeal of a Bench of 
this Court in the case of Dasrath Eai v. Bhirgu Rai (1). This 
ruling, if it be accepted by us as correct, certainly establishes 
the appellant’s case, In it it was held that a suit similar to that 
in the present case, which was instituted more than a year 
after the termination of the inquiry held under soction 148 
of the Rent Act, was barred by limitation. The learned Judges 
who decided that appeal drew a distinction between that case 
and two earlier cases Avhich Avere cited before them, namely, 
the cases of Muhammad Scdim v. Abdul Mahim (2) and Ganga 
Prasad v. Baldeo Mam (3) ; but I confess that I  am- unable to 
a|)precia1<e the distinction. The facts in each case appear to

(1)  (1901) I .  L, IJ,, 23 AIL, 434 (3) W ockly Notes, 1885, p. 261,
(3> (1888) I, h . It., 10 A ll, 347.
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m*e to be substantially alike. In the first of tliese two cases, 
it was held by BrodKurst and Tyrrell, JJ., that section 148 
only applied to suits to recover rent whioli the tenant pleaded 
that he had paid to the intervenor; that the suit before them ■was 
one for ejectment of the defendant from land •which was in 
the use and occupation of the plaintiff, and was governed by 
the longer term of limitation provided in the Statute of 1877. 
In the latter of these cases Mr. Justice Straight held, upon 
ft somewhat similar state of facts, that the meaning of section 
148 was, that when an intervenor has succeeded in a revenue 
suit in convincing a Beveniie Court that he has been in receipt 
and enjoyment of certain rent distrained for or claimed, or vice- 
versd, the plaintiff or the successful intervenor may go to the 
Civil Court with a suit to have it declared that he had a 
title to receive that particular rent which the Revenue Court 
refused to give him, and that if  he does institute such a suit, 
he must do so within one year from the date of the Eevenue 
Court’s decision. But the learned Judge goes on to observe as 
follows;—“ I cannot hold that by the terms of either of those 
paragraphs (i.e. of section 148 of the Rent Act, 1881), the 
period of limitation provided for a suit for a declaration of 
title to, and possession of, immovable property in the limita
tion law, is thus summarily abridged, ** In addition to these two 
cases we have been referred to a number of cases which were 
decided under the corresponding section of the earlier Act No. 
X  of 1859, which is in substance similar to section 148 of the 
Act of 1881. The decisions are uniform and are consonant with 
the two earlier decisions of this Court to which I have referred, 
as regards the true meaning of section 148 of the Act of 1881. 
I  need only mention one or two of these decisions, namely, Kishen 
Coomar Shaha v. Jeehun Singh (1), Hurronath Roy v. Srishiee'  ̂
dhuT Doss (2), Ishur Chunder Sen v. Beepin JBekary Boy (3). 
It will thus be seen that the recent decision reported in the 
case of Dasrath Rai v. Bhirgu Rai runs counter to a-long scries 
of uniform decisions upon this question.

Turning to the section, it is unfortunate that the Efleaning 
of the Legislature is not by any means happily expressed. It

(1) (1866) 5 VL R,, Acb X Unlinps, 85, (2) (1887) 7 W. E., C. R., 152,
(3) (1876) 25 W. B., 481*.
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1902 is undoubtedly vague ; but when the language is carefully
^  considered it seems to me reasonably clear that the decision in

Rasi Lai
V. the case of Dasrath Mai v. Bhirgu Rai (1) cannot be supported.

The first paragraph of the section deals with disputes in res
pect of rent which has already accrued due,, and has been in 
good faith received and enjoyed. There is no reference in 
it whatsoever to future rent. The second paragraph describes 
the rent in respect of which the dispute is as “ the rent/’ and 
the use of this word “ the ” leads undoubtedly to some ambi
guity in the section, because it is carried on in the proviso. 
Now it is clear that the words “ the rent” in the second para
graph denote the rent mentioned in the first part of the section, 
and that rent alone. Instead of the word “ the,” the more 
appropriate word would have been “ such ”. That it refers to 
the rent already received and enjoyed, and does not apply to 
future rent, is clear, I  think, from the fact that it is coupled 
with the words “ such receipt and enjoyment,” i.e. the receipt 
and enjoyment referred to in the first portion of the section. In 
the proviso the same words “ the rent ” are used. It appears 
to me that the rent which is there referred to also means, and 
is confined to, the rent mentioned in the paragraph immediately 
preceding, and must be interpreted as meaning “ such rent,” i.e., 
the rent already received and enjoyed. The proviso must be 
treated as dealing with the same subject-matter as the section 
treats of to which it is a proviso. Heading then the words 
“ the rent ” in the proviso, and the preceding paragraph as 
equivalent to “ such rent ” light is thrown upon the meaning of 
the section. • The proviso will run in this way;—“ Provided 
that the decision of the Court shall not affect the right of either 
party entitled to such rent to establish his title to such rent 
by suit in the Civil Court if  instituted within one year from' 
the date of the decision.” It appears to me that this gives a 
clear and intelligible interpretation to the section, and that it 
was not intended by the Legislature that the right to establish 
proprietary possession or title to the property should be limited 
in the Tray that is contended for. It was only intended to limit 
che right to recover in a Civil Court the very same rent which,

(l)'(lPOl) L L. K., 23 All, 434.
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is the subject-matter of the first portion of section 148. For 1902
these reasons I  am of opinion that the appeal must fail, and
that it should be dismissed with costs. r.

Knox, J.—I was a party to the decision in Dasrath Mai sh^h. *
V. Bhirgu Bai (1). On hearing the arguments addressed to 
this Court this day, and upon considering the general course 
of rulings both of this Court and in the Calcutta High Court 
from the time when Act No. X  of 1859 became law-—a course 
of rulings which, as the learned Chief Justice has pointed out, 
has been uniform throughout* with the exception of this last 
ruling—I am satisfied that the interpretation which was put by 
them on this section is the correct interpretation, and that the 
proviso attached to section 148 was intended to refer only to 
the title to receive the rent which had been put in suit between 
the landholder and the tenant, and to claim which the intervener 
had come forward. There are cases in this Court, as for 
instance the case of Bhagmanee- Koonwer v. Furzund Ali (2), 
which point out that a Revenue Court is strictly confined to 
the question, viz. receipt and enjoyment of rent up to the date 
of the commencement of the suit, and that the’ title in the land 
could not be looked into. It appears to me that it would be 
inequitable under such circumstances to hold that this proviso 
is to extend further than I  have pointed out above. For these 
reasons I  would concur in the order proposed.

Banebji, J.—I also agree with the learned Chief Justice, 
but do so with some hesitation. This hesitation is due to the 
unsatisfactory manner in which section 148 of Act No. X II of 
1881 is worded.

It was probably the intention of the Legislature that the 
suit referred to in the proviso to that section should be a suit 
to establish title to receive the rent of the holding in question, 
and not the particular rent claimed in the suit. This intention, 
however, lias not been given effect to in the proviso as it stands.
Havings regard to the wording of that proviso, the numerous 
cases decided by the Calcutta High Court with reference t@ 
the corresponding section 77 in Act No. X'of^ 1859, cited by

(1) (1001) I. L. B., 23 All., m . (2) (1^ )  N.-W, P. H. C. JR«p., 1866,
 ̂ A.} 20.
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1902 the learned vakil for tlio respondent and quoted in Mr.
' liAU  LaI "' House's Edition of the Rent Act, p. 294, and the earlier oases

®- in this Court referred to by the learned Chief Justice were,
 ̂Suah. I thinkj correctly decided, and the ruling in those cases should

be adhered to. I would dismiss the appeal with costs.
By t h e  C o u r t .—]por the reasons stated in the judgment of 

the Court the appeal is dismissed with costs.
Appeal dismissed.
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IQQ2 Before S ir  John Stanlet/, Em gM , C hief Justice, M r. Justice  Knox and,
August 13. M r. Justice B la ir.

------------------  ALI NASIU KHAN ( P i a i n t i f f )  v . MANIK CHAND a k d  a n o th e b
( D e f e n d a k t s ) *

Fre-em^jiioii—W ajii-u l-a rz— Construction o f  docume)it—jEvidence— A ci N'o. 1 
o f  1872— (Indian  Hoidcncs A c t) ,  section So—JEjfect, i f  any, o f  omission, 
o f  an entrri fro m  a public document— Hules o f  the Board o f  Revenue fo r  
the settlement o f  Qorahhpnr and B a sti D istr ic ts  (B oard’s Circulars, 1890, 
8—1, section ih'&j-^Meaning o f  the loord nadarad."
The p lain tiff claimed ariglifc of pro-om ptiou im -espect o£ a share in  a cer

tain  maiizi situated  in th e  d is tr ic t of Gorakhpur. He relied principally  on a 
■wajib-ul-arz of the year 1866 as affording evldonce of a custom  of pre-emp
tion  prevailing  in the village. The defendants contended th a t  tho wajib-ul- 
arz of 1866 was evidence only of a contract, and no t of a custom^ and fu r th e r  
put forward the “ memorandum of village cu sto m s”  prepared a t  the  settle* 
n ient of 1886-87 as showing th a t the r ig h t of pre-em ption, w hether hy custom 
or contract, no longer existed.

The wfljib-ul-arz of 1865 contained the  follow ing provision as to  tho 
r ig h t ®f pre-em ption Every co-aharcr is en titled  to  t ra n s fe r  by sale or 
mortgagej b u t the condition of h is doing so is, th a t  he who w ants to  tran s fe r  
do 80, firstly , in  favour of near co-sharers; secondly, in  favour of o ther co- 
sharers of the th o k ; and th ird ly , in favour of stran g ers .”  The memorandum 
of village customs prepared a t the se ttlem en t of 1886-87 was prepared under 
rules fram ed by the Board of Revcnuo fo r the  se ttlem en t of tho d is tric ts  of 
Gorakhpur and Baati, Tho po rtion  of those ru les m ateria l to  the p resen t 
case is as follows “  A memorandum of the  village custom s w ill be appended 
to each khewat by the A ssistan t Settlem ent Officer when ho verifies tho Jama- 
bandi, and i t  w ill take th e  place of the  docum ent h ith e r to  known as th e  
wajib-ul-arz.” # # * * “ In  regard to  any custom  or c o n s titu tio n  peculiar to  
tae  mahal, tho follow ing m atte rs  should be noted [class (d), section 25]: (®) 

 ̂ pre-em ption (as regards mahala which belong to o th er th a n  Muhammadan.

* Second Appeal No. 1157 of 1900 from  a decree of E. 0 .  E. L eggatt, Esq,, 
D is tr ic t Judge of Gorakhpur, dated the 1 1 th  of Septem ber 1900, confirm ing a 
decree of SJ[aulvi Syed Muhammad Abbas Ali, Subordiuftte Judge of Q-orakh« 

dated tho 5th of Juno 1000. ^


