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relinquish liis holding. The same cliffioiilty • extends to the 
second conteution. A tenant who wishes to relinquish a holding 
and to be no longer liable for the rent of the same can do ,so by a 
notice in writing only  ̂and by relinqiiishing the whole of the land 
under his lease ; but this section does not say that such a tenant 
cannot relinquish a portion of his land in any otlier ŵ ay. He 
does so at his peril, and may continue liable for the rent, as the 
zamindar may refuse to take oyer a portion only of the holding ; 
but where the zamindar takes over a portion of the holding and 
re-lets or occupies it, as in the in’esent case, the tenant is no 
longer liable for the rent of the portion so let or occupied. This 
plea also fails. The appeal is dismissed with costs.

Appeal dismissed.
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Before S ir  John Stanley, Knight, C hief Justice, and M r. Jwstice SurJcHt.
SHEO PRASAD ( D e c e e b -h o i d e b )  v. BEHAEI LAL ( J t o g m ie n t -d e b t o b ) *  

A ct No. I V  o f  1882 (T ra n s fe r  o f  Property A c t ) ,  sections 89, QO— I^xecution 
o f  decree—Mortgage— Dacree f o r  sale o f  im r t  only o f  the mortffaqed ^ r 0‘ 
p erfy— Property sold insnfficieyii to sa tis fy  the mortgage d e li—Applied- ■ 
tion f o r  decree over under section 90.
A m ortgagee liolding a sim ple m ortgage by wliich certa in  immovable pro­

perty  was hypothecated, sued for, and obtained, a decree fo r  the  sale of part 
only of the  m ortgaged p roperty . Such p o rtio n  h av ing  been sold, and the n e tt  
proceeds of th e  sale having proved insufliciont to  sa tis fy  the m ortgage-debt, 
the decree-holder applied fo r  a decree over under section 90 o£ th e  T ransfer 
of P ro p erty  A ct ag a in st th e  unhypothecated p roperty  of tho m ortgagor.

S!eld  th a t  the  o rig ina l decree having been in  fao t passed, w hether righ tly  
or wrongly, fo r sale of a p a r t  only of the  m ortgaged property , and the  sale of 
th a t  p a r t h av in g  realized an am ount no t sufficient to  sa tis fy  the  mortgage- 
debt, there  was, under th e  circum stanccs, no objection  to tho mortgagee 
o b tain ing  a decree over under section 90.

Semble th a t  there  is n o th in g  to  prevent a m ortgagee re linquish ing  his 
claim ag ain st a po rtion  of th e  m ortgaged property , and, i f  th e  sale of the 
rem ain ing  portion, proves insufficient to sa tisfy  the  m ortgage-debt, o b ta in in g ' 
a decree uudor sccbion 90 of the  T ransfer of P ro p erty  Act ag a in st the  unhypo­
thecated p ro p e rty  of the m ortgagor.

I s  this caŝ e the respondent Behari Lai mortgaged to, the 
appellant Sheo Prasad his ancestral share in certain' property

1902 
Atogwsi 7.

* Second Appeal No, 1S92 of 1900, from  a decree of P an d it Eaai A utar 
Panda, D is tr ic t Judge of M ainpuri, dated tho 8th  day of A ugust 1900, revers­
in g  an order o f P an d it K a ju a th  Saheh, Subordinate Ji^dgo of J la in p u ri, dated 
th e  26th day of iNwem bet 1898. .
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1902 tngetlier with certain otlier propoi-ty which had been purchased

SllBO

LaI/.

hy him. Tho mortgiige waH in the iisnal fouin containing a per- 
P s a s a d  sonal coveniint for payniont of the jiiortgagc dobtj the property

■Be it a e t  comprised in tlie iiiortgagc being simply Jiypotheoatcd as a
scour ity. Shoo Prasad int t̂itiited a suit for sale on this mortgage j 
but in his plaint he asked for sale of the purdiascd property 
only, for the reason that other portionfi of the property mort­
gaged were f̂ ubject to prior inciimbrances. A decree was passed 
in accordance with tho prayer in tho plaint, and the property 
sought to be sold was sold, but the proceeds of the sale proved 
insufficient to satisfy the decree. Under those circumstances 
the decree-holder applied for a decree under section 90 of the 
Transfer of Property Act for the balance due to hin). The 
judgnient-debtor raised an objection that as all the property 
comprised in tho mortgage had not been sold, the decree-holder 
was not entitled to obtain a decree under section 90. Tho Court 
of first instance (Subordinate Judge of Mainpuri) disallowed 
the judgment-debtor’s objection and gave the decree-holder a 
decree under section 90. On appeal the District Judge, relying 
01' the ruling of the High Court in Badri Dati v. Imiyat Khan
(1) and JMuhanvmid Akbar v. Mumhi U m i (2), and holding 
that a decree under section 90 could not be given iinlcss and 
until the Avhole of the mortgaged property wa,s sold, allowed the 
jiidgment-debtor’s objection and dismissed the application of tho 
decree-holder. The decree-bolder accordingly appealed to tho 
High Court.

Mtinshi Q-ohul J^rasad, for the appellant.
Pandit Mudan Mohan Mcdaviya, for the respondent. 
S t a n l e y ^  C. J., and B u r k i t t ,  J.«—This appeal raises a new 

point upoji tho meaning of several sections of the Transfer of 
Property Act. One Behai’i Lai mortgaged his share in certain 
ancestral pro]ierty, and also his shares in property wliich he had 
purchased, to the appellant Sheo Prasad. Tiic mortgage is in the 
iisual form, and contains an agreement on the part of tho mortga­
gor for payment of the mortgage debt, the propel'ty comprised 
in the'^mortgago being simply hypothecated as a security. Tho 
mortgagee instituted a suit for sale on foot of the mortgage  ̂but 

|1 ) (1900) 1. L, K,, *22 A ll, 404. (2) W eekly NoWj, 1899, p. 209.



iii fclie p-rayei' to his plaint lie asked for an order for sale of tlie 1902
purclKi; cd i?bares of tlie property only, the reason heing that the Su&tT”
ofcbei* portions of the property were .suhjecfc tu prior iucnnibranoes, Psasaii
A decree ivas pâ fsed aocordiug' to the prayer in tlie plaint for B e h a b i

sale of tlie limited ]DortioD of the mortgaged property to whic'li 
we have referred, and that property \va- ^̂ old luicler that decree,
Init the prooeedf7 of the sale proved im îifficient to  î atisfy the 
mortgage debt. Accordingly the appellant applied to the Court 
niider secti<)n 90 of the Transfer of Property A et for a decree 
for the balanrje due to him. An objection was raised to this 
application 011 the ground that as all the property (comprised in 
the mortgage had nnt ]>een sold̂  the mortgagee had no right to 
obtain a decrec \u\der section 90. The Subovdinnte Judge dis- 
allowed this applicationj but npon a]>pea] the District Judge 
reversed his decree, and dismissed the plaintiff’s applioation, on 
the ground that no order can be passed under section 90 of tho 
Transfer of Property A-.t mitll the entire property comprised in 
the mortgage has been sold. It has been urged before tis that the 
policy of tho framers of the Act wa:3 to preclude the mortgjigee 
from taking any proceeding against his mortgagor in rcspect of 
his claim before ho had exhausted his remedies against the 
mortgaged property; and that inasmuch as in this case a portion 
of the mortgaged property admittedly had not been sold, the 
benefits given by section 90 were not open to the mortgagee.

Section 89, which is relied upon on behalf of the respon­
dents, provides that if  the defendant does not pay the amount 
ascertained to be due by hint to the mortgagee, tlie latter “ may 
apply to the Court,,, for an order absolute for sale of the mort­
gaged property, and the Court shall thcji })ass an order that such 
property, or a sufficient part thereof, be Bold/’ The subsequent 
section provides as follows:—“ When the nett proceeds of any' 
such sale are insufficient to pay the amount due for the time 
beiug on tho mortgage, if  the balance is legally recoverable from 
the defendant ctherwiso than out of the property sold, tho Court 
may pass a«dceree for such sum.” It is contended that under 
section 89 the Court is bound to pass an order for the sa4e of the 
mortgaged pi'operty {L e., the whole of the mortgaged property), 
or a suf̂ LcieAt ^art thereof to satisfy tke d^bt, and that it is only,
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;1903 when tlie Court Jias passed suoli an order, and tlie mortgaged
-g— —  property lias been sold, and tlie proceed8 of sale liave proved
Pbasab insufficient to satisfy the debt, that the mortgagee can apply
B b h a b i  under the provisions of section 90 for a decree for payment of

the balance due to him. It seems to iis that great hardship might 
be entailed on a mortgagee if  he could not relinquish his claim 
to part of the property purporting to be comprised in his mort~ 
gage, except on the penalty of losing his right under section 90, 
if  he found that it was his advantage to do so. For example, it 
might be that a portion of the property was heavily incumbered; 
it might also be that the mortgagor’s title to a portion of the pro- 
perty was in dispute : in either of these cases the result of endeav­
ouring to sell the portion so incumbered, or-the portion the title 
to which was in dispute, might entail heavy expenses and pro­
tracted litigation. Therefore there seems no reasonable objec­
tion under such circiunstanccs to the abandonment by a mortga­
gee of his claim in respect of a part of his security, and to his 
seeking relief by sale of the remaining portion. We fail to see 
that there is anything contrary to the policy of the Act in allow­
ing this to be done. This, however, it is unnecessary for us to 
determine in the present appeal. A decree has been passed 
under section 88 for the sale of a portion of the mortgaged pro­
perty; it is not for us to say whether that decree was passed 
riglitly or wrongly; it is a subsisting and binding decree which 
has not been impeached, and we must treat it as valid. Under 
the decree so passed the mortgagee, who has sold all the pro­
perty included in the decree and ordered to be sold, has failed to 
realize the entire amount of his debt. We have only, therefore, 
to consider whether the provisions of section 90 apply. That sec­
tion directs that when the nett proceeds of “ any such sale” are 
insufficient to pay the amount due, the Court may pass a decree 
for such sum. According to the ordinary moaning of the lan­
guage used in this section, any such sale” means a sale which 
had been directed under the previous sections of the Act, It is 
not disputed but that a sale has taken place under tine provisions 
of section 89. Consequently as it appears to us, whether or not 
the Court was wrong in passing a decree under section 89 for 
sale of a portion only'of the mortgaged property, #  is qlear that

82 t h e  IN D IA N  LAW EEPORTS, [vO L . X SV «



VOL X X V .] ALLAHABAD SERIES. 8S

without impcaching. {ind setting aside that decreej the Court 
would not be justified in bolding that no order could be passed 
under section 90. For these reasons we allow the iippeal, set 
aside the order of the lower appellate Court, and restore the 
order of the Subordinate Judge. The objector respondent must 
pay the costs of the objection in all Courts.

Appeal decreed.
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FULL BENCH. 1903 
A vg u s t  11.

B efore S ir  John Stanley, KnigM, C h ief Justice, M r. Justice  Knox and 
M r. Justice B anerji.

RAM LAL (D e f e n d a n t )  v. MUNAWAB SHAH ( P l a i n t i f f ) .*

A ct 2fo, X I I  o / 1881 (N .-W .  JP. B ent A c t ) ,  section 1 4 8 - - and 
tenant— S u it fo r  ren t— Flea o f  jmyment to th ird  fe r so n -^S u it ly  such 
th ird  person fo r  declaration o f  t itle  and f o r  possession—Lim ita tion .
M eld  th a t  the  proviso to  section 148 of the N o rth -W estern  Provinces 

Rent Act, 1881, refers only to  a su it to  recover th e  re n t in  respect o£ which 
the su it m entioned in  the  first paragraph of the section has been brought, 
which re n t has aotually heon paid to a th ird  person. The proviso 'ff'as not 
intended to abridge the period of lim ita tion  for a  su it on t it le  to  obtain posses» 
sion or a declaration of possession of the land out of w hich the  re n t in  dia* 
pute issues. D asraih B a i  v. B hirgu Ban, (1 ) overruled. Miihammad Salim  
v. Ahdnl Bahim  (2), G-anga Prasad  v. Baldeo Bam  (3), Kishen Ooo^mr Shaha 
V. Jeedun Singh, (4), JETurronatl/, Bag  v. Srishteedhur Doss (5) and Ishtir 
Clhunder Sen  v. Beepin B ehary Boy (6) followed. Bhagmanee Koonwer v 
F um im d AM  (7) referred  to by K n o x , .T.

T h e  facts of this case are as follows;—
One Ram Lai brought a suit for the rent of a holding for 

the years 1302 and 1303 Fasli against the tenants of the hold­
ing. The tenants pleaded that they ha.d paid the rent for the 
years in question hond fide to one Munawar Shah. An inquiry 
was held by a Eevenue Court under the provisions of section 
148 of the North “Western Provinces Rent Act, 1881, and that 
Court found that Ram Lai was entitled to the rent in question.

* Second Appeal No. 1105 of 1900, from  a decree of Babu N ihal Ghandar, 
Subordinate Judge of Shahjahanpur, dated th e  9 th  of June, 1900, reversing 
the  decree of E ai Bageshri Dial, M unsif of E as t Biidaun, D istric t Shahjahan- 
pur, dated th e  31st of A ugust, 1899. ' «

(1) (1901) I .  L, B„ 23 All., 434. (4) (1866) 5 W. B,, Act X Eulings, 85.
(2) W eekly Notes, 1885, p. 261, (5) (1867) 7 W. E., 162.
(S) (1888) I .  L. R., 10 All., 347, (6) (1876) 25 W . R.,'' C. R., 481.

(7) (^866) N .-W . P. H. C. Eop., 1866, JB. 0. A., SO,


