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relinquish his holding. The same difficulty-extends to the
second contention. A tenant who wishes to relinquish a holding
and to be no longer liable for the rent of the same can do so by a
notice in writing only, and by relinquishing the whole of the land
under his lease ; but this section does not say that such a tenant
cannot relinquish a portion of his land in any other way. He
does so at his peril, and may continue liable for the rent, as the
zamindar may refuse to take over a portion only of the holding ;
but where the zamindar talees over a portion of the holding and
re-lets or occunples it, as in the present case, the tenant is no
longer liable for the rent of the portion so let or oceupied. This
plea also fails. The appeal i3 dismissed with costs.
‘ Appeal dismissed.

Before Sir Joha Stanley, Knight, Chicf Justice, and Mry. Justice Burkilt,
SHEQ PRASAD (DEorEp-HOILDER) v. BEHARI LAL (JUDGMENT-DEBTOR) *
Aet No.IF of 1882 (Transfer of Property Act), sections 89, 90— Erecution
of decras—Morlgage—Daercs for sale of part only of the mortguged pro-
perty—Property sold insufficient fo satisfy the mortgage debb—dpplica--

tion for decree over under section 00. .

A mortgagee holding a simple mortgage by which certain immovable pro-
perty was hypothecated, sued for, and obtained, a decres for the sale of part
only of the mortgaged property. Such portion having been sold, and the nett
procoeds of the sale having proved insufficient to satisfy the mortgage-debt,
the decree-holder applied for a decree over under scction 90 of the Transfor
of Property Act against the unhypothecated property of the mortgagor.

Held that the original decree having been in fact passed, whether rightly
-oy wrongly, for sale of a part only of the mortgaged property, and the sale.of
that part having realized an amount not sufficient to satisfy the mortgage-
debt, there was, under the circumstances, no objection to the mortgages
obtaining a decvee over under section 90.

Semble that there is nothing to prevent a mortgagee relinguishing his
claim against a porfion of the mortgaged property, and, if the sale of the
yemaining portion proves insufficient to satisfy the mortgage-debt, obtaining -
a decree under scebion 90 of the Transfer of Property Act against the unhyypo-
thecated property of the wortgagor. :

In this case the respondent Behari Lal mortgaged to the
appellant Shep Prasad his ancestral share in certain property.

# Becond Appeal No, 1292 of 1900, from a decree of Pandit Ram Autar
Pande, District Judge of Mainpuri, dated the 8th day of August 1900, revers.
ing an ovder of Pandit Rajuath Saheh, Suberdinate Judgo of Mainpuri, dated
the 26th day of Nevember 1898, - . -
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together with certain other property which had been purch ased
by him. The mortgage was in the usual form coutaining a per-
sonal covenant for payment of the mortgage debt, the property
comprised in the mortgage being simply hypothecated as a
security. Sheo Prasad instituted a suit for sale on this mortgage;
but in his plaint he asked for sale of the purchased property
only, for the reason that other portions of the praperty mort-
gaged were subject to prior incumbrances. A decree was passed
in accordance with the prayer in tho plaint, and the property
songht to be sold was sold, but the proceeds of the sale proved
insufficient to satisfy the decree. Under these circumstances
the decree-holder appled for a devree under section 90 of the
Transfer of Property Act for the balance due to him. The
judgment-debtor raised an objeetion that as all the property
comprised in the mortgage had not beeu sold, the deerec-holder
was not entitled to obtain a decree under section 90, The Court
of fitst instance (Subordivate Judge of Mainpuri) disallowed
the judgment-debtor’s objection and gave the decree-holder a
decree under section 90.  Ou appeal the Distriet Judge, relying
ov the ruling of the High Cowrt in Budyi Das v. Inuyat Khan
(1) and Muhwimvnved Akbur v. Munshi Ram (2), and holding
that a decree under section 90 could vot be given unless and
until the whole of the mortgaged property was sold, allowed the
judgment-debtor’s objection and dismissed the application of the
deeree-holder.  The decree-holder accordingly appealed to the
High Court.

Munshi Golwd Prasuad, for the appellant,

Pandit Mudan Mohan Malaviya, for the respondent.

StavLey, C. J.,and Burkirr, J—~This appeal raises a new
point upon the meaning of several sections of the Transfer of
Property Act. One Bebari Lal mortgaged his share in certain
ancestral property, and also his shares in property which he had
purchased, to the appellant Sheo Prasad. The mortgage isin the
usnal form, and contains an agreement on the part of the mortga-
gor for payment of the mortgage debit, the property comprised
in the'mortgage being simply hypothecated as a sceurity. The
mortgagee institut.e‘cl a suit for sale on foot of the mortgage, but

(1) (1900) 1, L. B, 22 All,, 404, (2) Wookly Notéy, 1899, p. 208,
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i the prayer to his plaint he asked for an order for sale of the
purchied shares of the property only, the reason being that the
obher portions of the property were subject tu prior incumbrances,
A decree was passed aceording to the praver in the plaing for
gale of the limited portion of the mortgaged property to which
we have referred, and that property was sold under that decree,
but the proceeds of the sale proved insufficient to satisty the
mortgage debt,  Accordingly the appellant applied to the Court
under scetion 90 of the Transfer of Property Act for a decrce
for the balance due to him.  An objection was raised to this
application on the ground that as all the property comprized in
the mortgage had nat heen sold, the mortgagee had no right to
obtain o deevee under seetion 90. The Subordinate Judge dis-
allowed this application, but upon appeal the District Judge
reversed his deerce, and dismissed the plaintiff”s application, on
the ground that no ovder can be passed under section 90 of the
Trangfer of Property At until the entire property comyprised in
the mortgage has been sold. It has heen nrged before us that the
policy of the framers of the Act was to preslude the mortgagee
from taking any procecding against his mortgagor in respect of
his claim before he had exhansted his remedies against the
mortgaged property ; and that inasmuch as in this case a portion
of the mortgaged property admittedly had not been sold, the
benefits given by scction 90 were not open to the mortgagee.
Section 89, which is relied upon on bebalf of the respons
dents, provides that if the defendant doecs not pay the amount
ascerfained to be due by him to the mortgagee, the later “may
apply to the Court for an order absolute for sale of the mort-
gaged property, and the Court shall then pass an order that such
property, or a sutlicient part thereot, be sold.” The subsequent
section provides as follows:—¢ When the nett proceeds of any
such sale are insufficicnt to pay the amount due for the time
beivg en the mortgage, it the balance is legally recoverable fromn
the defendant ctherwise than out of the property sold, the Court
may pass asdeerec for such sum.” Tt is contended that nnder
section 89 the Court is bound to pass an order for the sade of the
mortgaged property (4. e., the whole of the mortgaged property),
or a sufficient part thereol to satisfy the débt, and that it is only
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when the Court has passed suc v an order, and the mortgaged
property has been gold, and the proceeds of sale have proved
insufficient to satisfy the debt, that the mortgagee can apply
under the provisions of section 90 for a decree for payment of
the balance due to him. It seems to us that great hardship might
be entailed on a mortgagee if he could uot relinquish his claim
to part of the property purporting to be comprised in his mort-
gage, except on the penalty of losing his right under section 90,
if he found that it was his advantage to do so. Tlor example, it
might be that a portion of the property was heavily incumbered ;
it might also be that the mortgagor’s title to a portion of the pro-
perty was in dispute : in either of these cases the result of endeav-
ouring to sell the portion so incumbered, or-the portion the title
to which was in dispute, might entail heavy cxpenses and pro-
tracted litigation. Therefore there seems no reasonable objec-
tion under such circumstances to the abandonment by a mortga-
gee of his claim in respect of a part of his security, and to his
seeking relief by sale of the remaining portion, We fail to see
that there is anything contrary to the policy of the Act in allow-
ing this to be done. This, however, it is unnecessary for us to
determine in the present appeal. A decree has been passed
under section 88 for the sale of a portion of the mortgaged pro-
perty; it is not for us to say whether that decree was passed
vightly or wrongly; it is a subsisting and bhinding decree which
has not been impeached, and we must treat it as valid, Under
the decree so passed the mortgagee, who has sold all the pro-
perty included in the decree and ordered to be sold, has failed to
realize the entire amount of his debt. We have only, therefore,
to consider whether the provicions of section 90 apply. That sec-
tion directs that when the nett proceeds of “any such sale” are
insufficient to pay the amount due, the Court may pass a decree
for such sum. According to the ordinary meaning of the lan-
guage used in this section, “ any such sale” mcans a sale which
had been directed under the previous sections of the Act. Ifis
not disputed but that a sale has taken place under tlre PL’OVl&:lOn.‘:
of section 89. Consequently as it appears to us, whether or not
the Court was wrongin passing a decree under section 89 for
sale of a portion only’of the mortgaged property, & is clear that
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without impeaching.and setting uside that deeree, the Court
would not be justified in holding that no order could be passed SnEo
under section 90. Tfor these reasons we allow the appeal, set  Prasip

1902

aside the order of the lower appellate Court, and restore the an{mx
order of the Subordinate Judge. The objector respondent must Laz.
pay the costs of the objection in all Courts.
Appeal decreed,
FULL BENCH. Augomn 11,

Before Sir Jokn Stanley, Knight, Chief Justice, M», Justice Knox and
My, Justice Banerfi.
RAM LAL (DEFENDANT) ». MUNAWAR SHAH (PLAINTIFF)*

Adet No, XIT of 1881 (N.-W. P. Rent Act), section 148—~ZLand-kolder and
tenant—Suit for vent—Plea of poyment to third person—Suit by such
third person for declaration of title and for possession— Limitation,

Held that the proviso to section 148 of the North-Western Provinces
Rent Act, 1881, refers only to a suit to recover the rent in respect of which
the snit mentioned in the first parapraph of the scetion has been brought,
which rent has actually been paid to a third person. The proviso was not
intended to abridge the period of limitation for a suit on title to obtain posses-
sion or a declaration of posscssion of the land out of which the rent in dis-
pute issues. Dasrath Rai v. Bhirgu Rar (1) overruled. Mulammad Salim
v. Abdul Ralim (2), Gange Prasad v. Baldeo Ram (8), Kishen Coomar Shaba
v. Jeebun Singh (4), Hurronoth Ray v. Srishteediur Doss (5) and - Ishusr
Chunder Sen v. Beepin Behary Roy (8) followed. Bhagmanse Koonwer v
Purzund 48 (7) veferred to by Kwox, J. '

THE facts of this case are ag follows i—

One Ram Lal bronght a suit for the rent of a holding for
the years 1302 and 1803 Fasli against the tenants of the held-
ing. The tenants pleaded that they had paid the rent for the
years in question bond fide to one Munawar Shah. An inquiry
was held by a Revenue Cowt under the provisions of section
148 of the North-Western Provinces Rent Act, 1881, and that

Court found that Ram Lal was entitled to the rent in question.

* Second Ayppesl No. 1105 of 1900, from a decree of Babu Nihal Chandar,
Subordinate Judge of Shahjabanpur, dated the 9th of June, 1900, reversing
the decree of Rai Bageshri Dial, Munsif of East Budmm,] District Shahjahan-
pur, dated the 31lst of August, 1899,

‘ .
1) (1901) I. L. R., 28 AllL, 434, (4) (1866) 5 W. R., Aot X Rulings, 86.
2) Weekly Notes, 1886, p. 261, (5) 51867) 7 W. R, 152. ~
3) (1888) I. L. R., 10 All,, 347, §5) (1876) 25 W. R.J C. R., 481

: (7) (1#66) N.-W. P, H. C. Rep, 1866, &, C. A, 20,




