
on tlie stamp paper tkc luime of Eain Ghiilam as tlie purcliaser, 
the offence of fabricating false evidence Ava? completed, and 
Diirga Charan Gir clearly abetted Daulat in the commissiuu of 
that offence. This case iri very similai' to that of Qiieen-Bmpress 
V. Mzda (1). In that case it was held under similar oirciim- 
stancori that Mula had abetted the fabrication of false evidence. 
I dismiss the application.
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JBeffji'e M r.'' Jiistios Knox.
W AEIS KHAN Ann> o x h b u s  ( D e f e n d a d t s ) «. DAULAT KHAN ( P iiA i s t i f j ),'*

A ct No. X I I  o f  1881 (N .~ W , P . Hent A c t ) ,  section 31—Landholdor and 
tenant— Relinquishment o f  p a rt o f  holdinff— Eeliyiqwishneni ^not made in 
writing.
A rcliuquishm eut made by a to u aa t of h is  holding, when Lo does no t hold 

under a lease, need no t necessarily be in  wrifcing, nor need such relinquisb- 
m ent necessarily  extend to  the whole of the ten a n t’s holding, although, if  
the re linquishm ent is not in  w riting , the ten a n t may s ti ll  bo liable fo r the 
ren t of the holding.

T h i s  was a suit in ejectment brought under the following 
circumstances. The father of the defendants was at one time 
an occupancy tenant of the plaintiff iu respect, of a holding 
measuring 10 biswasj o dhurs. Some twenty years before suit 
the defendants’ father ceased to cultivate 6 biswas, 5 dhurs of 
this holding, which was accordingly entered in the revenue 
papers as sir of the zamindar and continued to be so recorded for 
many years. In the year 1900, some years after the death of 
the defendants’ father, the defendants made an application to 
amend the rent-roll j their application was granted  ̂and in vir
tue of the order passed thereon they took possession of the 
disputed land. The Court of first instance (Munsif of Muham- 
madabad Gohna) dismissed the suit, holding that the plaintiff 
had not proved his possession of the disputed land. The 
plaintiff appealed. The lower appellate Court (District Judge
of Azamgarh) found that the defendants’ father had orally

—_________-a-----------      ----  ---------------------------------- — .
* Second Appeal No. 623 of 1901, from  a decree of J .  H . Gumiag, Esg,.j* 

D istric t Judge of Azamgarh, dated the 23rd day of March, 1901, reversing the 
order of Bahu M urari Lai, M unsif of Muhammadabad Gohaa, dated the 16th 
day of November, 1900. '   ̂ "

(1) (1879) L L. R., 2 AIL, 405.
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1902 relinquished tlia ltind  to the plaintiff, which reliuqiiishrQent, not
haviDg been disi^uted by the parties Avithin limitation^ was good 

Ehak in laWj and that the defendants had wroiigfuUy dispossessed
DAUL4T the plaintiff, and accordingly allowed the appeal and decreed

the plaintiff’s claim. The defendants thereupon appealed to the 
High Court.

Mr. Abdul Maoof, for the appellants.
Mr. Karamat Husain^ for the respondent.
Kitox, J.—There are two pleas taken in this second appeal. 

The first is, that the snit out of which this appeal has arisen was 
nob cognizable by a Civil Court j and the Bcooud is that, the 
relinquishment not being according to law, the tenancy has not 
determined. To ascertain what Court had jurisdiction the 
safest way is, as a rule, to look at the plaint. The plaintiff in the 
present case states that he is zamindar of the village, and that 
the father of the defendants was in days gone by a cultivator. 
He adds that the defendants twenty years ago and more relin
quished this holding, or rather 6 biswas and 5 dhurs of it. He 
adds that the defendants have gone to the Revenue Court, and 
in the guise of a petition to amend the rent-rol], taken possession 
of this land. In other words, he formulates his case against the 
defeiidaats as pure trespassers  ̂and the action before me is laid 
by the plaintiff as an action by the zamindar against trespavssers. 
I have examined the judgment, dated the 21st of June, 1900, 
and I find it is a judgment passed in an ordinary case for altera
tion of the village papers. It is not a judgment on an applica
tion under section 10 of the Eent Act. The suit as laid is 
clearly, therefore, not within the jurisdiction of tlie Rent Court. 
As regards the second plea, the contention is, that tlie so-called 
relinquishment is bad for two reasons: firstly, that it is not in 
writing; and seco%dJ2/, that it was not a relinquishment of the 
whole of the holding, Eelianee is placed iipon section 31 for this 
contention. Section 31 nowhere says that the only means by 
which a tenant, not holding under a leasê  can relinquish, is by 
giving a notice in writing to the landlord or Ins recognised agent. 
What s"ection 31 lays down is that, if he does not do so, he will 
continue to be liable for the rent; but that is very different from 
saying that this is the only legal method bywhich he can
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relinquish liis holding. The same cliffioiilty • extends to the 
second conteution. A tenant who wishes to relinquish a holding 
and to be no longer liable for the rent of the same can do ,so by a 
notice in writing only  ̂and by relinqiiishing the whole of the land 
under his lease ; but this section does not say that such a tenant 
cannot relinquish a portion of his land in any otlier ŵ ay. He 
does so at his peril, and may continue liable for the rent, as the 
zamindar may refuse to take oyer a portion only of the holding ; 
but where the zamindar takes over a portion of the holding and 
re-lets or occupies it, as in the in’esent case, the tenant is no 
longer liable for the rent of the portion so let or occupied. This 
plea also fails. The appeal is dismissed with costs.

Appeal dismissed.
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Before S ir  John Stanley, Knight, C hief Justice, and M r. Jwstice SurJcHt.
SHEO PRASAD ( D e c e e b -h o i d e b )  v. BEHAEI LAL ( J t o g m ie n t -d e b t o b ) *  

A ct No. I V  o f  1882 (T ra n s fe r  o f  Property A c t ) ,  sections 89, QO— I^xecution 
o f  decree—Mortgage— Dacree f o r  sale o f  im r t  only o f  the mortffaqed ^ r 0‘ 
p erfy— Property sold insnfficieyii to sa tis fy  the mortgage d e li—Applied- ■ 
tion f o r  decree over under section 90.
A m ortgagee liolding a sim ple m ortgage by wliich certa in  immovable pro

perty  was hypothecated, sued for, and obtained, a decree fo r  the  sale of part 
only of the  m ortgaged p roperty . Such p o rtio n  h av ing  been sold, and the n e tt  
proceeds of th e  sale having proved insufliciont to  sa tis fy  the m ortgage-debt, 
the decree-holder applied fo r  a decree over under section 90 o£ th e  T ransfer 
of P ro p erty  A ct ag a in st th e  unhypothecated p roperty  of tho m ortgagor.

S!eld  th a t  the  o rig ina l decree having been in  fao t passed, w hether righ tly  
or wrongly, fo r sale of a p a r t  only of the  m ortgaged property , and the  sale of 
th a t  p a r t h av in g  realized an am ount no t sufficient to  sa tis fy  the  mortgage- 
debt, there  was, under th e  circum stanccs, no objection  to tho mortgagee 
o b tain ing  a decree over under section 90.

Semble th a t  there  is n o th in g  to  prevent a m ortgagee re linquish ing  his 
claim ag ain st a po rtion  of th e  m ortgaged property , and, i f  th e  sale of the 
rem ain ing  portion, proves insufficient to sa tisfy  the  m ortgage-debt, o b ta in in g ' 
a decree uudor sccbion 90 of the  T ransfer of P ro p erty  Act ag a in st the  unhypo
thecated p ro p e rty  of the m ortgagor.

I s  this caŝ e the respondent Behari Lai mortgaged to, the 
appellant Sheo Prasad his ancestral share in certain' property

1902 
Atogwsi 7.

* Second Appeal No, 1S92 of 1900, from  a decree of P an d it Eaai A utar 
Panda, D is tr ic t Judge of M ainpuri, dated tho 8th  day of A ugust 1900, revers
in g  an order o f P an d it K a ju a th  Saheh, Subordinate Ji^dgo of J la in p u ri, dated 
th e  26th day of iNwem bet 1898. .
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