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64, after the lapse of three years from the time when the account 
was stated. For these reasons we are of opinion that the learn­
ed Subordinate Judge was correct in the view which he took in 
holding that the claim as against these defendants was statute- 
barred. Accordingly we dismiss the appeal with costs,

dismissed.

Before S ir  John S tanley, K nigM , C h ief JusUce, and M.i\ Justice  ISmTcitt. 
TULSA KUNW AK a n d  a k o t h e e  (D b p e it d a n t s )  G A JEA J SING-H aot>

AKOTHEB ( P l A IN TIPPS).*

A ct No. X V  o f  1877 A ppea l— Ciml Procedure Code, section 5S4i-—(Indian  
L im ita tion  A c t) ,  section 5— Discretion o f  Court.

S e ld  th a t  no second appeal will lie where a C ourt of first appeal has 
disallowed th e  ap pellan t’s plea of excuse fo r n o t having filed h is  appeal -with­
in  lim ita tion , exercising th e re in  a judicial d iscretion  a f te r  consideration of 
the facts, and H-ot a rb itra r ily .

T h e  suit out of which the present appeal ayose was brought 
to have a deed of gift, executed by a Hindu widow, set aside in 
so far as it was prejudicial to the plaintiffs  ̂interests in the pro­
perty dealt with thereby. The suit was valued iu the plaint at 
Es. 4,000. The plaintiffs’ claim was decreed by the officiating 
Subordinate Judge of Shahjahanpur on the 14th of July 1899. 
The defendants appealed to the District Judge, but their appeal 
was not filed until the Sth of November 1899. It was therefore 
apparently barred by limitation. It would appear that the 
plaintiffs had previously instituted a suit on the same cause of 
action which they valued at Rs. 9,500. That suit had been with­
drawn with liberty to bring a fresh suit, which was done some 
few days after the order. After the suit was decreed on the 14th 
of July 1899, the defendants sent the papers to a vakil of the 
High Court at Allahabad with a view to having an appeal filed. 
It so happened that the copy of the plaint sent to the vakil 
omitted the statement as to the valuation of the claim, and thus 
the vakil was led to suppose that the appeal might lie to the 
High Court. When, however, a copy of the decree was sent for, 
the mistake was discovered. This was on the 7th of August, arid 
up to that time the District Judge considered that the a]gpellants

* Second Appeal .¥0,1 2 2 8  of 1900, from  a decree of C. D. Steely Esq., Dis­
tr ic t  Judge of Shahjahanpur, dated th e  12th day of J» ly , 1900, confirming 
th e  order of B ahi>N ihal Chandar, Officiating SuSordinato Judge of Shah­
jahanpur, dated th e  I4 th  day of Ju ly , 1899.
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1902 had shown snf&oieiit cause for not puericnting their appeal. Bufc 
he hold that there was Jio excuse for the delay v̂'hich had oecurred 
after the 7th of Anguit, and aeeordingly dismissed tlvc appeal ap 
time barred. From this decrec the defendants appealed to tJic 
High Court.

Dr. Sathh Cka-ndra Banerji (for whom Miinshi Gok'id 
FranadjAud Babn Lalit Mohan Banerji, fur the appellants.

P a u d it Sundir Lnl, for the, respondents.
(Stanley, C.J. and Bukkitt, J.—An appeal in this case 

is not, ill oiir opinion  ̂maintainable. The sidt, wliiuh was valued 
at Ks. 4,000, was deciiled on the 1-lt.h Jnly, 1890. The defen- 
da]]t̂  had, therefore, one month frojn the date of the decree 
for liling an appeal. They did not file the a])])oa] until the 
Sfch of November following. It would appear that before the 
])resetjt suit was instituted, a suit had been instituted in respect 
of the same cause of aotion̂  which was valued at Ks. 9,500, and 
in the copy of the sidjsequent plaint, which was served upon 
tlio defendants, the valuation was left blank. Ccn.seqneiitly 
the defendant,' allege that they were not aware thafc the valuation 
had been reduced from Rs. 9,500 tj R,s. 4,000, and were misled 
into the belief that an appeal lay tu the High Court. They allege 
that they were not aware of their mistake until the 7th of August. 
In the Court below they alleged that this ignorance on their 
part was snffioiont cause witliin the meanijig of section 5 of 
the Lijnitation Act to have the time extended by the Court. 
The learned District Judge, after a careful consitleration of the 
fact? of the case, was of opinion tliat suffioiont cfiuse Wii-s shown 
for the delay up to the 7th August, 1899, but that there was no 
cause whatsoever foi- the further delay from that date until the 
8th of November. Consequently ho dismissed the appeal as 
time-barred. It is perfectly clear that he exercised a judicial 
discretion in this matter, and that ho exercised it after a 
carcful consideration of the facts, and not arbitrarily. Where 
a Court has exercised it̂  discretion in a sound and reasonable 
\yay, the appellate Court has no power to interfere under the 
provisi-7:is of -octioji 534 of the Code of Civil Procedure. 
Consequently the appeal fails, and is dismissed with costs,

Appeul dismissed,


